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Ti^^ Bules of the Sapreme Court, 1883, came into operation on 
the 24th of October, 1883. Mr. Justice Field^at the request of 
the Lord Chancellor, sat at Chambers for the purpose of settling 
the practice under those Boles from that date to the 9th of April, 
1884, with the exception of the Christmas Vacation, and the 
time during which he was absent on Circuit. Mr. Justice Mathew 
was the Judge at Chambers while Mr. Justice Field was on 
Circuit, and Mr. Justice Butt and Mr. Justice Pearson were the 
Vacation Judges. The cases reported in this volume were 
decided during the above-mentioned period. The whole of them 
have already appeared in tlie Weekly Notes j the Law Times 
Jov/maly and the Solicitors^ Jowmal; the greater part of them 
have also appeared in the Law Journal, A few cases, which 
have appeared among the Beports in Chambers in the above 
publications, have been since overruled, and are, therefore, now 
omitted. AH the decisions were revised in proof by the learned 
Judges, by whose permission they are reported, and to whom, as 

f well as to the counsel and solicitors engaged in the several 

cases, the reporter begs to tender his grateful acknowledgment of 

] valuable assistance rendered. 

A. H. B. 

Temple, Julyy 1884. 



TABLE OF CASES. 



A. 

A. V. B. 

AttenborouRh & Son v. 

Lond(Hi, &c.y TelephoDe 

Co.y Liim. . 



B. 

Banque des Trayauz Pab- 
liqueSy ftc, v. Wallis 

Bat^ v. Burchell ; Carter, 
third party 

Bell V. mrl of Eilmorey 
and Others 

Bell & Co. V. Von Dadel- 
Bzen .... 

Bond V. Freke 

Borough and Another t;. 
James; Hickman, third 
party 

Brocklehurst v. The Bail- 
way Printing and Pub- 
lishing Co. Lim.; El- 
dridge and Pearson, 
claimants . 

Bums V, Walford . 

Burr V. Hubbard . 

Bye v. Kirby 



C. 

Caister v. Chapman ; 
Holmes, third party . 



PAOB 

17 



109 



62 

239 

152 

229 
188 

234 



117 

208 

83 

37 



114 
232 



PAOB 

Campbell and Others v. 

Lord Poulett and Ors. 87 
Cass V. Fitzgerald . .178 
Central News Co. Lim. v. 

£astem Telegraph Co. 

and Others . 179 

Churton v. Wilkin and 

Others .134 

Clifford and Another v. 

Budds and Another . 124 
Compagnie, &c., du Paci- 

fique V. Guano Co. 81 

Cooper V. Moon • . 12 
Copley v. Jackson & Co. , 42 

(No. 2) . . .165 
Corbett and Others v. 

Lewin and Another 103 

Cowley (Applicant) v. 
Tyler (Itespondent) ; 
Be A Bill of Sale . 189 
Ciawford v, Chorley . 4 
Croft V. CoUingwood . 8 
Crompton & Co. v. Ben- 
nett & Co. . . . 152 
Crosland v. Boutledge and 
Another . . • 150 



D. 



Danger v. Nelson . 15 
Daubuz and Others v. 

Lavinston. . . 211 

Dayies & Son v. Stevens . 41 

Dayis & Son t;. Andrews . 102 



I 



VI 



TABLE OF CASES. 



PAOX 



Davy and Another v. 




Price 


182 


Delaroque v. S. P. Oxen- 




holme & Co. 


44 


De Leon v. Hubbard and 




Others 


10 


De St. Martin v. Davis 




& Co. ' . 


53 


Duff «;. Valentine; Fenner, 




Claimant . 


115 


E. 




£. V. F. 


153 


Egerton v, Anderson 


163 


Ellis v. Wilkin and Otheis 


134 


Erans v. Edwards . 


32 


Eyre v. Moreing . 


146 


F. 




Finlay & Co. v. Scott & 




Son .... 


222 


Flower v. Todd and An- 




other 


240 


G. 




G, r, H. 


160 


Gath V. Howarth . 


29 


G«e V. Johnson 


37 


Gloucestershire Banking 




Co. V. Phillip and 
Another (Executors) ; 






Creagh, third party 


236 


Gu^ret and Another v. 




Yonng . . . 


51 



H. 

Hall V. Liardet (Nos. 1 
and 2) . . .65,67 

Harris v. Jewell and 
Another , . . 100 

HeQ,rd and . Another v. 
Borgwardt . .144 

liellier V. Ellis . . 72 



Henderson v, Ripley and 

Others 
Hobson V. Monk and 

Another . 
Hopton V. Robertson 
Hunt V. Clifford 
Hutchison u Colorado 

United Mining Co. 



J. 

«f . V. K. 

Jablochkoff Electric Light 
Co. V. McMurdo; White- 
hall, third party, 

Jacobs V. The Great 
Western Railway Co. . 

Jacobs, Hart, & Co. v. 
Brown and Others 

Jirainez & Sons v, Owen . 

Jones V, Arthur Elderton ; 
Anna Elizabeth Elder- 
ton, third party . 

Jones V, Jones and An- 
other 

Jones V. London Road Car 

Jubbv.' Bibbs & Hill ! 



L. 

Land Corporation of 
Canada v. Puleston and 
Another . . 

Law & Lindsay v. Budd 
and Another 

Lightowler v. Lightowler. 

Lucy V. Wood 



M. 



PAQB 

84. 

161 
203 
136 

225 



185 

227 

77 

230 
201 

235 
89 

71 

88 



176 

85 

199 

24 



Macilouald v. Antelme 
Patterson & Co. . . 60 

Mack V. Ward; Oldham, 
Garnishee . . . 'j 23 

Mansergh and Wife v. 
Eimell . . . 210 



TABLE OF CASES. 



vu 



rAGB 

Mcliroy v. Duncan and 

Others ... 74 
Mayor, &c., of Botherham 

V, Peace ... 14 

Mendelssohn v. Hoppe . 41 
Millard v, Baddeley and 

Others . . .125 

Moore v. Mulligan . . 127 

Morgan v. Greatrex . 63 

Munday v. Pigott . 131 

0. 

O'Meara v. Stone and 
Another ... 73 

Oppenheimer & Co. v. 
Davenport & Go. 35 

P. 

Padgett t^. Binns . . 6 
Paluer and Another v. 

Gould's Manufacturing 

Co 194 

Parry v. Wilkin and 

Others .134 

Parsons and Another 

(Tiustees) v. Burton . 169 
Perks V. Mylrea . .128 
Picasso V. Trustees of 

Maryport Harbour 47 

Pickard v. Great Northern 

Railway Co. , . 246 
Pyman v. Burt, Boulton, 

and Another . . 97 



Beg. on the prosecution of 
the Local Government 
Board v. Cheshunt Local 
Board . . .139 

Bobinson and Others v. 
Budgett & Co. . . 79 

Booney v. Whiteley . 20 

Boss V. Ash win and An- 
other ... 49 



S. 



PAOK 



Searle & Co. v. Mathews ; 

Fox & Co., Claimants . 113 
Seligmann and Others v. 

Young . . . 154 
Shillito and Another v. 

Child* Co. . . 219 
Smith V, British Marine 

Mutual Insurance AlSso- 

ciation . . 158,215 
and Another v. 



Bell and Others . 

V, Hurley . 

V. Reed and Others 

V. Sheppard . 



Spartali & Co. v. Van 
floom and Another 

Staffordshire Joint Stock 
Bank, Limited v. 
Weaver 



92 
56 
87 
37 

216 



243 



T. 

Tattersall v. The National 
Steamship Co.^ Lim. . 207 



V. 



Van Boolen v. Gordon , 37 
Van der Kan & Deitizs- 
man v. Ash worth & Co. ; 
Begulateur Fabrik Ger- 
mania, Claimants . 202 



W. 

Wagstaff and Another v. 
Jacobowitz . . 123 

Walker v. Crabtree . 93 

Webster v. Manchester, 
Sheffield, and Lincoln- 
shire Ry. Co. . . 172 

Westerman v. Rees ; 
Jones, Claimant . .112 



Vlll 



TABLE OF CASES. 



White V. Land and Water 

Whiting V. The East 
London Waterworks 
Co. • . • . 



FAGB 



193 



156 



Wood V. Gtradwin . 



Y. 



York V. Stowen 



rAOB 

. 167 



The following cases are not inserted, having been overruled : — 

Hobson V. Monk and Another (No. 2), W. N. 1884, p. 17 ; L. J. 

1884, p. 73 ; L. T. J. 1884, p. 226 ; S. J. 1884, p. 235. 
Langley v. Sugden, W. N. 1883, p. 198 ; L. J. 1883, p. 651 ; 

K T. J. 1883, p. 77 ; S. J. 1883, p. 86. 
Tarn and Another v. Commercial Banking Company of Sydney, 

W. N. 1884, p. 57 ; L. J. 1884, p. 153 ; L. T. J. 1884, 

p. 817; S. J. 1884, p. 325. 



Speckhart v. Campbell, Achnach & Co., p. 196 of these Reports, 
has also been overmled. See Note, p. 248. 



TABLE OF RULES AND STATUTES. 



^ 



FBir ATOBT von TO BITLIS. Pagv 

Bell tf. Earl of Kilmorey 152 

E. V. P. 153 

BiilM OXDSB m. 

6 (F) . . . BumB V. Walford 208 

Daubuz V, Layington 211 

lianBergh v. Rimell 210 

OBBSB DL 

2, 6, 7 . . . Shillito V. Child . 219 

8 ..... Palmer v. Gould^s Manufacturing Go 194 

White v. Land and Water Co 193 

OBBXB XI. 

1(E) .. . Bell V. Earl of Kilmorey 152 

1(G) .. . Lightowler V. Lightowler 199 



11, 12 ... A. V. B 17 



5 . . . . Corbett and Others v. Lewin and Another .... 103 

Macdonald v. Antelme Patterson & Co 60 

OXDSB XIY. 

1 .... Banque des Travaux Publiques v. Wallis .... 52 

Borough V, James 234 

Bums V. Walford 208 

Bye V. Kirby 37 

Cliffoni V. Budds 124 

Copley V. Jackson & Co 42 

Daubuz V. Lavington 211 



X TABLE OF KULES AND STATUTES. 

Kulee 0£DEB XJY, --anUinued. Page 

I . . . . Davies v, Stevens 41 

Egerton v, Anderson 163 

Evans v, Edwards 32 

Flower v. Todd and Another *. . 240 

Hobson V, Monks 161 

Hopton V, Eobertson . 203 

Jiminez & Sons v, Owen 201 

Hansergh v. Rimell ....... ^ . . 210 

Moore v. Mulligan 127 

Oppenheimer & Co. v. Davenport & Co 35 

Perks V. Mylrea 128 

Smith V, Hurley 56 

Staffordshire Joint Stock Bank v. Weaver .... 243 

Wagstaff V, Jacobowitz 123 

3 . . . . Millard V. Baddeley 125 

0£DEB Z7» 

York V. Stowers 2 

OBDEB ZYI. 

4,11,12 . . Heard V. Borgwardt 144 

II ... . Eyre v, Moreing 146 

48 . . . . Finlay v. Scott 222 

Hutchinson v. Colorado United Mining Co 225 

48, 52, 53 . . Jacobs, Hart & Co. v. Brown 230 

Jones v. Arthur Elderton ; A. E. Elderton, third party 235 
50, 54 . . . Jablochkoff Electric Light Co. v. McMurdo ; Whitehall, 

third party 227 

51, 52, 55 . , Flower v. Todd 240 

52, 53 ... Bell V. Von Dadelszen 229 

Borough V, James ; Hickman, third party .... 234 
Caister v. Chapman ; Holmes, third party . . . .232 

Gloucestershire Banking Co. v. Phillippe 236 

5^ , . . . Bates V. Burchell ; Carter, third party 239 

OBDEB ZVU 

11 ... • Davis & Son v. Andrews 102 

OBDEB XIX. 

3 . . . . Spartali & Co. v. Van Hoorn and Another .... 216 

6. 7 . . . . Seligmann and Others v. Young 154 

14 ... . Whiting v. The East London Waterworks Co. . . . 156 

27 ... . Smith & Co. v. British Marine Mutual Insurance 

Association 158 

28 ... . Webster v. The Manchester, Sheffield, and Lincolnshire 

Kailway 172 



TABLE OF RULES AND STATUTES. xi 

Bnlei OBDEB ZX. Pftge* 

1 (a), (b) . . G. V. H 160 

OBBSB XXI. 

1, 3 . . . , Ck)pley v. Jackson & Co 165 

7 . . . . G. V. H 160 

7, 8 . . . Hobson v. Monks and Another 161 

8 . . . . Egerton v, Anderson 163 

oxDEB xxn. 

6, 7 . . . . Grossland v. Routledge 150 

OBDSB XXIVr 

Wood V. Goodwin 167 

OBDSB XXY. 

2, 4 . . . . Parsons and Another v. Burton 169 

4 . . . . Reg. (on the prosecution of the Local Gk)vemment Board) 

V, Cheshunt Local Board 139 

OBBBB XXXl/ 

1 . . . . Hellier v. Ellis 72 

Jones V, London Road Gar Co 71 

CMeara v. Stone 73 

I, 2, 6, 7 . . Hall V. LUrdet 65 

1,25,26 . . V. (No. 2). 67 

6, 7 . . . . McHroy v. Duncan 74 

II, 12 . . . Jacobs V, Great Western Railway Co 77 

Robinson v, Budgett 79 

12, 25, 26 . . Jacobs v. Great Western Railway Co 77 

Law and Lindsay v, Budd 85 

14, 15, 17, 18 . Land Corporation of Canada v. Puleston 176 

15, 18 . . . Cass v. Fitzgerald 178 

25, 26 . . . Burr v. Hubbard 83 

Campbell v. Lord Poulett 87 

Compagnie, &c., du 'Paoifique v. Guano Co 81 

E. v. F 163 

Henderson v, Ripley 84 

Jones V. Jones 89 

Smith V. Reed 86 

25,26,27 . . Jubb w. Bibbs and HiU ' . . . 88 

OBDEB XXXn. 

4 . . . . Crawford u. Chorley , 4 

Heard v. Borgwardt 144 

6 . . . . Croft V, Collingwood 8 

Padgett v. Biuns 6 



xii TABLE OP RULES AND STATUTES. 

Bolef OBDEB ZXXIV. Pftgt 

2 • . • • Tattersall t^. The National Steamship Company, Limiteil 207 

OBBXB ZXXV. 

8 . . . • Staffordshira Joint Stock Bank v. Weaver .... 243 

9 . . , . Danger v. Nelson 15 

Mayor, &c. of Botherham v. Peace 14 

13,14 . . . Smith V.Bell 92 

Walker V. Crabtree 93 

OBDEB ZZXn. 

49 . . . . Rooney v. Whiteley 20 

57 ... . Maodonald v, Antelme Patterson & Co. .... . 60 

OBDSB zzzvn. 

1 . . . . Maodonald v. Antelme Patterson & Co 60 

5 . .... Delaroque v. S. S. Ozenholme & Co 44 

7 . . . . Central News Co., Limited v. Eastern Telegraph Co. 

and Others 179 



6 . . . . Cooper v. Moon 12 

De Leon v. Hubbard 10 



1 . . . . Padgett V. Binns 6 

OBBXBXLIL 

6 . . . . Corbett and Others v. Lewin and Another .... 103 

14 ... . Pyman & Co. v. Burt, Boulton, and Another ... 97 

18 ... . Harris v, Jewell and Another 100 

23 (a) . . . Davis & Son v. Andrews 102 

OBDEB ZLV. 

1 • . . . Lucy V. Wood 24 

Mack V, Ward ; Oldham, Qamishee ...... 23 

OBDEB XLVm. 

1 . • . • Corbett and Others v, Lewin and Another .... 103 

OBDEB L. 

5 . . . . Pickard v. Great Northern Railway Co 246 

6 . . . . J.v. K 185 

6, 12 ... Attenborough v, London Telephone Co 109 

6, 16 ... Davy v. Price 181 

8 . • . . Morgan v, Greatrcx 63 



TABLE OP RULES AND STATUTES. xiii 

B«lM OBDXB UL Pftge 

14 ... . Hopton V. Robertson 203 

OBDEB Lin. 

9, 10 ... Reg. (on the prosecution of the Local Qovernment Board) 

v. Cheshunt Local Board 139 

OSDKS LIY. 

21 ... . Danger v. Nelson 15 

OBBXB LVn. 

8, 9, 11 . . . Westerman v. Rees ; Jones, Claimant 112 

15 .... O. V. D 114 

Searle v. Matthews 113 

OSBEBIXIY. 

13 ... . Staffordshire Joint Stock Bank v. Weaver 243 

OBDXB LXY. 

1 • . • . Gath V, Howarth 29 

4 . . . . Evans v, Edwards 32 

6 . . . . Banque des Travaux Publiques v, Wallis .... 52 

De St. Martin v. Davis & Co. 53 

12 ... . Copley v. Jackson 42 

Mendelssohn v. Hoppe 41 

Oppenheimer v. Davenport 35 

12,23 . . . Bjev. Kirby 37 

Davis & Son v, Stevens 41 

LuJiSUo} R088 "• A«hwin 49 

21, sub-r. 9 . . Delaroque v. S. S. Ozenholme & Co 44 

Picasso v. Trustees of Maryport Harbour .... 47 

27, sub-r. 20 . Gu^ret v. Young , 51 

OBDEB LXVn. 

2 .... Jiminez v. Owen 201 

6 . . . . Van der Kan and Deitizsman v, Ashworth & Co.; 

Regulateur Fabrik Gennania, Claimants .... 202 

tonus. AFFIHDIX (B.) 

No. 25 . . . Lucy v. Wood . • . . 24 

AFPBBDIX (H.) 

No. 1 • . . Pyman & Co. v. Burt and Others 97 



xiv 



TABLE OF RULES AND STATUTES. 



FomiB 

No. 7. .. 

BeotLon 
40 . 



« V 



« 



Rule 

48 



AFFSHDIZ (K.) 



■ ■ 



Egerton v. Anderson 



Page 
163 



8*4 Wm. 4, 0. 42. 

Rooney v. Whiteley . 



20 



B. O. E. T., 1858. 

Picliard v. The Great Northern Railway Co. .^ 



246 



SeetioBs 
11 



• • 



17 * 18 Viet. 0. 126. 

Spartali v> Van Hoom ......... 216 

Smith V, British Marine Mutual Insurance Association. 215 



48,62 



• • • 



20 * 21 Viet. 0. 167 (Local and FWional). 
Munday v. Pigott 



131 



31 



• • ft 



ft t 



21 * 22 Viet 0. 96. 

Cooper V, Moon 12 

De Leon v. Uubhard • 10 



62 



• • . • 



26 * 26 Viet. 0. 89. 

White V. Land and Water Co. 



193 



5 



• • ■ 



■ • • 



• • 



« 



16 

25, sub-8. 8 . 



76 



» • 



• • 



80 * 81 Viet. 0. 142. 

Bates v. Burchell ; Carter, third party . . . . . 239 

Oppenheimer v. Davenport 35 

Evans v. Edwards 32 

Smith V. Hurley 56 

86 * 87 Viot. c. 66. 

Chur'ton v. Wilkin '. 134 

Attenborough v. London Telephone Co L09 

J. v. K 185 

Davy V. Price . . • . 182 

De Leon v. Hiibbaui 10 

Cooper V. Moon 12 



48 ft 44 Vict. 0. 16. 

4, sub-s. 4 . . Delaroque v, S. S. Oxenholme & Co. 



44 



14, sub-s. 2 . 



44 ft 46 Vict. 0. 41. 
Bond V, Freke 



• ■ 



188 



TABLE OF RULES AND STATUTES. xv 

SeetioBS 46 * 46 Viet e. 48. Page 

7 . . , . Cowley (applicant) v. Tyler (respondent) Re a Bill of Sale 189 

7, sub-s. 4 . . Dufif V. Valentine ; Fenner, claimant 115 

17 ... . Brocklehurst v. The Railway Printing and Publishing 

Go. Limited; Eldridge and Pearson, Claimants . . 117 

45 * 46 Viet e. 76. 

If sub-s. 2 . . Moore v. Mulligan 127 

Perks V, Mylrea 128 

46 * 47 Viet e. 6S. 

145 ... . Hunt V. Cliflford 136 



REPOETS IN CHAMBERS. 



Plea in. See Parties (2). Eybe v. Moreing. 

iLOOBFTAVOS 

Of sum paid into Court. See Payment into Gonrt 
Cbosland v. Boutledoe. 

MOIDBHT, 

Interrogatories as to. See Discovery (3). Jones v. 
London Boad Cab Company. 

Loooxm. 

Order XV. 

1. Where a writ of summons has been indorsed for an account, 
under Order iti., r. 8 (a), or where the indorsement on a writ 
of summons involTes taking an account, if the defendant either 
fails to appear, or does not after appearance, by affidavit or other* 
wise, satisfy the Court or a Judge that there is some preliminary 
question to be tried, an order for the proper accounts, with all 
necessary inquiries and directions now usual in the Chancery 
Division in similar cases, shall be forthwith mada 

2. An application for such order as mentioned in the last 
preceding rule shall be made by summons, and be supported by 
an affidavit, when necessary, filed on behalf of the plaintiff, stating 
concisely the grounds of his claim to an accounts The application 
may be made at any time after the time for entering an appear- 
ance has expired. 

(a) <<In all oases in which the plaintiff; be indorsed with a claim that sach ae- 
in the first instance, desires to have an ooant be taken." 
acoonnt taken, the writ of summons shall 

w B 



1883 
Nov, 9. 



REPORTS IN CHAMBERS. 

AOCOUNT — continued, 

YORK V. STOWERS. 

Action for — Summary Order for. 

An order that an" account be taken may be made, and the account be taken, in 
the Queen's Bench Division. 

This was a summons for an order, under Order xv., r. 1, for an 
account 

The writ of sammons in the action was indorsed with a claim 
that an account be taken between the plaintiff and defendant as 
to certain transactions entered into for their joint benefit The 
summons was referred to the Judge by Master Manley Smith on 
the ground that it appeared to be a case which ought to have 
been brought in the Chancery Division. The plaintiff's affidayit 
in support of the application stated that he and the defendant 
purchased certain old buildings for the purpose of pulling them 
down and selling the materials for their joint benefit and that the 
defendant had received the proceeds of the sale of the materials 
and refused to account for them. 

Oreg, for the plaintiff: — The defendant has appeared, but has 
not satisfied the Court or a Judge that there is any preliminary 
question to be tried. It is therefore asked that an order for the 
proper accounts should be forthwith made, ander Order xv. 

For the defendant it was submitted that an order for an account 
could not be made in the Queen's Bench Division, and that the 
action should be transferred to the Chancery Division. 

Field, J. : — An order for an account can now be made in the 
Queen's Bench Division. The words of Order xv., r. 1, — ** With 
all necessary inquiries and directions now usual in the Chancery 
Diyision in similar eases ^ — ^shew that it was contemplated that 
an order under that rule might be made elsewhere than in the 
Chancery Division. This account can be quite well taken in the 
Queen's Bench Division, and it is important that this order, which 
is for the saving of expense by shortening proceedings, should be 
put in force in both Divisions* 

Order for an account 

Solicitors for the plaintiff : Lane dt Andrews. 
Solicitor for the defendant : Holroyde. 



JREP0RT8 IN CHAMBERS. 

iLCCOXm^HxnUinued, 

An order in the nature of a final judgment will not be made upon an appli- 
cation under this rule, but only, as in this case, that the accounts be taken. 
See Clover v. WCh and Western Ben^t Building Society (a). Two or three 
similar orders have been made by the Judge in Chambers since this decision ; 
but the order will only be made in the Queen's Bench Division where the 
account is of a simple character. Where an action involves the taking of a com- 
plicated account, It will be transferred to the Chancery Division. In Leslie v. 
Clifford (5) the Divisional Court held that an action for partnership accounts, 
where the accounts were of a voluminous and complex nature extending over a 
period of four years, should be transferred to the Chancery Division, as there was 
not proper machinery in the Queen's Bench Division for taking such accounts. 
In Wame v. Ddl (c), which was an action for money lent, the defendant couuter- 
claimed for an account of profits in respect of a joint publication by himself and 
the plaintiff. Huddleston, B., in Chambers, refused to transfer the action to the 
Chancery Division, saying ; ** The reason of the provision in the Act (d) with 
regard to partnership matters, is that the machinery of the Chancery Division is 
the best suited for dealing with complicated partnership accounts, but this is not 
a matter of that kind." In an unreported case of DUmas v. Hudson, heard 
before Field, J., at Chambers on February 23, 1884, which was an action for the 
return of a deceased partner's share in a partnership, in which the defendant 
counter-claimed against the estate of the deceased partner and asked that an 
account should be taken, an order was made transferring the action to the 
Chancery Division. 

ABsnro 

Defendant. See Parties (1). Heard and Another v. 

BORGWARDT. 



For service. See Appearance. A. v. B. 

Service (5). Jiminez & Sons v. Owen. 
Asrousirnro 

Summons to remit till after snmmons under Order xiv. 

See County Court. Smith v. Hurley. 
ADinsuoin. 

I. Notiee to admit Fads. (1). 11. On the Pleadings. (2), (3). 

I. Notice to admit Facts. 
Order XXXII. 
4. Any party may, by notice in writing, at any time not later 

(a) W. K. 18S4, p. 110. Court : .... (3.) AU causes and matters 

(6) L. T. J. 1884, p. 61. for any of the following pivpoees : . . . . 

(e) W. N. 1875, p. 259. The diasolntion of partnerships or the 

(d) Judicature Act, 1873, s. 34 ; "There taking of partnership or other accounts ; 

shaU be assigned (subject as aforesaid) . . . ." 

to the Chancery Division of the said 

b2 



KEPOKTS IN CHAMBEKS. 
ASXIBBIOKB — continued, 

I. Notice to admit Facts — continued. 

than nine days before the day for which notice of trial has been 
given, call on any other party to admit, for the purposes of the 
cause, matter, or issue only, any specific fact or facts mentioned in 
such notice. And in case of refusal or neglect to admit the same 
within six days after service of such notice, or within such further 
time as may be allowed by the Court or a Judge, the costs of 
proving such fact or facts shall be paid by the party so neglecting 
or refusing, whatever the result of the cause, matter, or issue may 
be, unless at the trial or hearing the Court or a Judge certify that 
the refusal to admit was reasonable, or unless the Court or a Judge 
shall at any time otherwise order or direct. Provided that any 
admission made in pursuance of such notice is to be deemed to be 
made only for the purposes of the particular cause, matter, or issue, 
and not as an admission to be used against the party on any other 
occasion or in favour of any person other than the party giving 
the notice : provided also, that the Court or a Judge may at any 
time allow any party to amend or withdraw any admission so made 
on such terms as may be just. 

1883 (1.) CRAWFORD V. CHORLEY. 

Nov. 28. Power to set aside Notice. 

There is no power to set aside a notice to admit facts. 

This was an appeal by the plaintiff from an order of the Master 
setting aside a notice to admit facts, on the ground that it was 
premature, embarrassing, and an abuse of the process of the Courts 
the statement of defence not having been delivered. 

The action was brought on a bill of costs in respect of matters 
in which the plaintiff had acted as agent for the defendant. The 
plaintiff with his statement of claim had delivered a notice to 
admit facts. 

The plaintiff in person : — This notice may by the rule be given 
at any time not later than nine days before the trial. The object 
of the rule was to save expense by enabling paities to apply, under 
rule 6, at an early stage of the proceedings for judgment upon 
admissions of fact. 



BEPORTS IN CHAMBERS. 
ANUBBlO'SU—eontinued. 1883 

I. Notice to (admit Facts — continued. Obawtobd 

C. Anderson^ for the defendant: — It was not intended that a chow^by. 
notice to admit facts should be delivered with the statement of 
claim. The defendant would have to put in his answer to this in 
six days; that is, four days before he is bound to deliyer his 
defence. That would practically take away from him four days 
to which he is entitled for the purpose of considering what he 
shall admit. This notice may be quite unnecessary, as the defence 
may admit all these facts. The words ^' at any time " are not to 
be taken literally ; if so, this notice may be served" with the writ 
There is a general power in the Court to set aside any proceedings 
that are embarrassing. For example, a notice of trial has been 
set aside. If the Master's order is reyersed, further time should 
be given to make admissions, in order that the defendant may 
first deliyer his statement of defence. 

Field, J.: — I cannot strike out proceedings, unless there is 
express power to do so. There is a specific power given by the 
Bules to strike out interrogatories and pleadings; there is no 
power given to strike out a notice such as this. On the contrary, 
a remedy is provided by the rule, which makes such an applica- 
tion unnecessary ; namely, that the notice can be left unanswered. 
If the refusal to admit is reasonable, the party so refusing will 
suffer nothing from the notice having been served upon him. 
I think, therefore, that there was no power to make this order. 
I shall not extend the time for making the admissions till after 
the defence is delivered. The power of calling upon the other 
side to admit facts is a very useful power, and I am not going to 
restrict it unnecessarily by laying down that it is not to be exer< 
cised until after defence. 

Appeal allowed ; costs to be plaintiff's in any event 

Solicitors : plaintiff and defendant, in person. 

II. On the Pleadings. 

Order XXXII. 
6. Any party may at any stage of a cause or matter, where 
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ADXISSIOKS-^xm^intted. 

ILOnthe Pleadings — eontimied. 

admiesions of fact have been made, either on the pleadings, or 
otherwise, apply to the Court or a Judge for such judgment or 
order as upon such admissions he may be entitled to, without 
waiting for the determination of any other question between the 
parties; and the Court or a Judge may upon such application 
make such order, or giye such judgment, as the Court or Judge 
may think just. 

1884 (2.) PADGETT v. BINNS. 

*^^^' ^^' Judgment on Summana or Motion — Action for Fo89e$sion hy Mortgagee, 

An application for judgment on admissions in the pleadings may be made by 
summons. 

Judgment on admissions, in an action for possession, may be obtained against 
a mortgagor, who denies that he is in possession, but admits the plaintiff's title 
as mortgagee. 

This was an appeal from an order of the District Begistrar of 
Leeds, that the plaintiff be at liberty to sign judgment upon 
admissions in the pleadings. 

The action was brought by mortgagee against mortgagor for 
possession of the mortgaged premises. The statement of defence 
admitted the title of the plaintiff, the making of the mortgage, 
and default in payment of the amount secured, but denied that 
the defendant retained possession of the said premises, and stated 
that ** John Bulmer of Grimsby, leather dealer, took possession of 
the same on the 10th day of October, 1883, and was at the time 
the writ was issued in this action, and still is, in possession of the 
said premises." 

Archibald^ for the defendant : — First, the District Begistrar had 
no jurisdiction to make this order. Judgment on admissions in 
the pleadings cannot be obtained upon summons ; it must be by 
motion. Order xxxii., r. 6, does not provide any special mode for 
obtaining judgment on admissions ; it must therefore be by motion, 
under Older xl., r. 1 (a). Secondly, this is an action for posses- 

(a) ** Except where by the Aots or by the judgment of the Court shaU be 
these Bules it is provided that judgment obtained by motion for judgment." 
may be obtained in any other manner. 
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U. On the Pleadings — continued. 

sion, and the defendant denies that he is in possession. Under 
those circumstances, the fact that he admits the plaintiff's title 
does not entitle the plaintiff to judgment. 

ChanneJt, for the plaintiff: — The corresponding rule, before the 
new rules, was r. 11 of Order XL. (a), which Order was headed 
^'Motion for Judgment"; the rule is now r. 6 of Order xxxii., 
and the words '^ by motion,** which were in the old rule are now 
omitted. 



1884 
Padobtt 

V. 
BiNNB. 



Mathew, J. : — Order xxxii., r. 6, does provide how judgment 
is to be obtained, namely, by application to the Court or a Judge ; 
the words *^ or a Judge " imply that it may be by summons. The 
defendant admits that he is mortgagor of the premises, and in 
default, and that the plaintiff is entitled to possession as mort- 
gagee. He merely says that some one else is in possession. The 
plaintiff is entitled to judgment against the defendant. 

Appeal dismissed with costs. 

Solicitors for the plaintiff: Eddison dt Eddison, Leeds. 
Solicitors for the defendant: Haniliny Orammer, it Hamlin, 
agents for B. C. PuUan, Leeds. 

Id the Chancery Division, the application for judgment on admissions should 
usually be by motion, not by summons : Cook v. Haynes (b). In an unreported 
case of Metropolitan BuUding Society v. Layion^ heard before Field, J., at 
Chambers on November 22, 1883, which was an action by mortgagees against a 
mortgagor for possession, in which the defendant stated only that he was not in 
possession of and made no claim to the premises in question, it was held that 
the plaintiffs were entitled to an order for possession. This was aflSrmed by a 
Divisional Court and by the Court of Appeal. 



(a) ** Any party to an action may at 
any stage thereof apply to the Court or a 
Judge for such order as he may, upon 
any admissions of fact in the pleadings, 
be entitled to, without waiting for the 
determination of any other question 
between the parties. The foregoing 
rules of tills Order shall not apply to 



such applications, but any such applica- 
tion may be made by motion, so soon as 
the right of the party i^iplying to the 
relief daimed has appeared from the 
pleadings. The Court or a Judge may, 
on any such application, give such relief^ 
subject to such terms, if any, as such 
Court or Judge may thiuk fit. 



(fe) W. N. 1884, p. 75. 
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AS^mWSlOm— continued. 

II. On the Pleadings — continued. 

1884 (3.) CROFT v. COLLINGWOOD. 

•^^•^' Judgment on — Action fot' Possession against Lessee — Plea of Bankruptcy, 

A lessor who claiiDS possession is entitled to jadgment against the lessee on 
admissions when the only defence set up is that the lessee is not in possession 
and that all his interest has passed to the trustee in his hankruptcy. 

This was an application by the plaintiff for judgment on admis- 
sions in the pleadings or for an order for possession under Order 
XXXII.9 r. 6. 

The action was brought by the assignee of a lessor against the 
lessee for possession of the demised premises upon breach of a 
covenant to pay rent* The statement of defence was as follows : 
'^ 1. The defendant says that he will require the plaintiff to 
prove paragraph 1 of the statement of claim " (which alleged 
the assignment to the plaintiff) '^ and that he admits paragraph 2 
of the statement of claim" (which alleged the demise by the 
assignor to the defendant). ^' 2. The defendant further says that 
on the 21st day of Aprils 1883, he was adjudicated a bankrupt, 
and on the Ist day of June, 1883, a trustee of his property was 
duly appointed and the property of the bankrupt became vested 
in such trustee, and that at the time when this action was com- 
menced he (the defendant) was not in occupation of the said pre- 
ihises or in receipt of the rents thereof, and had no estate or 
interest in the said property." 

H. Terrell, for the plaintiff. 

C. K. Francis, for the defendant : —This application is really in 
the nature of a demurrer. If the defence is good it disposes of the 
whole claim. The defendant's contention is that the plaintiff has 
sued the wrong person. The defendant has now nothing to do 
with these premises. 

Mathew, J. : — All that the defendant says is that he has no 
interest in the property, because he has become bankrupt. That 
is no defence to the plaintiff's claim for possession as far as regards 
the defendant. The judgment in this action will not affect the 
trustee in the bankruptcy. 
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IL On the Pleadings — continued. ^bott 

Francis applied for leave to amend. Gollikgwood. 

Mathew, J. : — That mii8t be the subject of a substantiye appli- 
cation. 

Order for judgment. 

Solicitor for the plaintiff: Charles Buss. 
Solicitor for the defendant : A. E. Francis. 

Of liability. See Coets (13). Db St. Martin v. Davis 

&0o. 
Procuring. See DiscoTcry (4). Hellier v. Ellis. 

ATrXBAYITS. 

Obder xxxvm. 

6. All ezaminatiopSy affidayitSy declarations^ affirmations, and 
attestations of honour in causes or matters depending in the High 
Courty and also acknowledgments required for the purpose of 
enrolling any deed in the Central Office, may be sworn and taken 
in Scotland or Ireland or the Channel Islands, or in any colony, 
island, plantation, or place under the dominion of Her Majesty in 
foreign parts, before any Judge, Court, notary public, or person 
lawfully authorized to administer oaths in such country, colony, 
island, ^plantation, or place respectively, or before any of Her 
Majesty's consuls or vice-consuls in any foreign parts out of Her 
Majesty's dominions ; and the Judges and other officers of the 
High Court shall take judicial notice of the seal or signature, as 
the case may be, of any such Court, Judge, notary public, person, 
consul, or vice-consul, attached, appended, or subscribed to any 
such examinations, affidavits, affirmations, attestations of honour, 
declarations, acknowledgments, or to any other deed or document. 

Probate Court Act (21 & 22 Vict. c. 95). 

8. 31. In cases where it is necessary to obtain affidavits, de- 
clarations, or affirmations to be used in the Court of Probate from 
persons residing in foreign parts out of Her Majesty's dominions, 
the same may be sworn, declared, or affirmed before the persons 
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AFFIDAVITS— ^ontt'nved. 

empowered to administer oaths under the Act 6 Geo. 4^ c. 87, or 
under the Act 18 & 19 Vict, c 42 (a) ; provided that in places 
where there are no such persons as are mentioned in the said Acts, 
such affidavits, declarations, or affirmations may be made, declared, 
and affirmed before any foreign local magistrate or other person 
having authority to administer an oath. 

1883 (1.) DE LEON v. HUBBARD and Othbbs. 

Nov 27. 
' Taken out qf Her Majesty* s Dominions^ where no Oonstd or Vice- Consul. 

Upon an application to file affidavits sworn before a notary in the United 
States, it must appear that such notary is a person having authority to administer 
an oath. 

This was an ex parte application on appeal from the refusal of 
Master Jenkins to allow affidavits that had been sworn before a 
notary in the United States to be filed. The signature of the 
notary was verified by the Secretary of State and the signature of 
the Secretary of State was verified by the British consul. Master 
Jenkins had made the following note with reference to the case : — 
^ It is desirable that the following should be submitted to a Judge 
at Chambers for his decision — on refusal to file affidavits accom- 
panying. Before the amalgamation of the Courts there was no 
provision^ by statute or rule, for the taking of affidavits in foreign 
parts not under Her Majesty's dominion, if there were no consul 
or vice-consul at the place. This want was supplied for the 
Court of Probate by the Probate Court Act, 21 & 22 Vict. c. 95, 
s. 31, which authorized affidavits to be taken before ^ any foreign 
local magistrate or other person having authority to administer 
an oath/ The Judicature Act, 1873, s. 76, enacts that all Acts of 
Parliament relating to the 'several Courts whose jurisdiction is 
thereby transferred ' (the Court of Probate being one) * shall be 
construed and take effect as if the High Court of Justice (or 
Court of Appeal) and the Judges thereof respectively had been 
named therein instead of such Courts or Judges whose jurisdiction 
is thereby transferred.' It was the practice after the Judicature 

(«) The perBons bo empowered under general, consul, vice-consul, acting 

these Acts are every British ambassador, consul, pro-consul, or consular agent 

envoy, minister, charg^^affaires, secre- exercising his functions in any foreign 

tory of embassy or of legation, consul- country or place. 
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Act, until the new Boles of 1883, to treat^the above provision in db Ijbon 
the Probate Act as applicable to the High Court, as if the High humabd. 
Court had been named in the Act, instead of the Probate Court, 
and a great number of afSdavits taken in foreign parts, not under 
the dominion of Her Majesty, where there was no consul or vice- 
oonsuly have been filed, which were sworn before a notary or other 
person (not being a consul or vice-consul) authorized to ad- 
minister oaths in such foreign places. Order xxxviii., r. 6, of 
the Bules of 1883 is in effect the same as the previously existing 
provisions as to affidavits in foreign parts not under the dominion 
of Her Majesty, except that it does not repeat, or notice, 
the above provision in the Probate Act, and doubts conse- 
quently arise, 1st. Whether the department was right in treating 
the above provisions in the Probate Act as applicable, after the 
Judicature Act, 1873, to affidavits in the High Court generally ; 
2nd. If so, whether the provision can still be treated as 'applying 
to affidavits in the High Court, notwithstanding its not being re- 
peated or noticed in rule 6 of Order xxxviiL of the Bules of 1883." 
In support of the application it was urged that great expense 
had been incurred in procuring the affidavits and it was desirable 
that, if possible, that expense should not be thrown away. 

Field, J. : — I should have been very glad to have ordered these 
affidavit's to have been filed, but I am afraid that I have no power 
to do so. The utmost that I could do would be to hold that, by 
s. 76 of the Judicature Act, 1873, the provisions of the Probate 
Court Act are applicable to all the Divisions of the High Court ; 
but I do not say how that may be, until I have had an opportunity 
of hearing the point argued. This case, however, does not appear 
to come Mrithin the words of the Probate Act. It is not stated 
here that these affidavits were taken before '' any foreign or local 
magistrate or other person having authority to administer an 
oath." If the language of r. 6 of Order xxxviii. had been more 
extensive, I might have made the order ; but in its present form 
I cannot do so. 

No order. 

Solicitors for the applicant : Benehaws. 
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In Cooke v. WiCby (a), Chitty, J., held that the old practice of allowing an 
affidavit, sworn in a fordgn country outside Her Majesty's dominions before a 
notary public authorized by law to administer oaths to be filed, which had pre- 
vailed in the Court of Chancery previously to the Chancery Amendment Act, 
1852, s. 22, and which was held in EaggiU v. Iniff (b) not to be abrogated by 
that section, was not abrogated by Order xxxviii., r. 6, which is practically 
identical with it. This case was followed by Bacon, V.-C, in Brittlebank v. 
Smith (c). 

1884 (2.) COOPER v. MOON. 

March 14. 
- Taken atU of Her Majesty* b Dominions^ where no Consul or Vice- Consul. 

The provisions of s. 31 of the Probate Court Act are now, by s. 76 of the 
Judicature Act, 1873, applicable to all the divisions of the High Court; and 
con8equ<>nt1y, affidavits sworn before any foreign local magistrate or other 
person having authority to administer an oath, in places where there is no consul 
or vice-consul, may be filed in any Division. 

This was an ex parte application by tlie plaintiff to allow an 
affidavit of service of the writ on the defendant that had been 
sworn in the Uoited States to be filed. 

The affidavit in question was sworn by the deputy sheriff of 
Eanawha County, West Virginia, CS. The jurat was as follows : — 
*' Sworn . . . before me, George Ritter, a justice of the peace and 
local magistrate in and for Eanawha County, in the state of West 
Virginia, United States of America, duly authorized and em- 
powered by the laws of the said state to administer oaths in and 
for the said county/' Appended to the affidavit was a certificate 
of the president of the County Court of Kanawha that George 
Bitter was a local magistrate empowered to administer oaths, and 
a certificate of the clerk of the County Court to the same effect, 
and verifying the signature of the president The seal of the 
County Court of Eanawha was affixed. 

Field, J. : — I think that it may safely be held that, by virtue 
of the 76th section of the Judicature Act of 1873, the Slst section 
of the 21 & 22 Vict. c. 95, is to be read as if the words " the High 
Court of Justice '' were named in it, and, consequently, that affi- 
davits sworn in manner therein provided for may be filed by the 

(a) 25 Ch. Div. 769 ; 50 L. T. Rep. 152. (6) 5 De G. M. & Q. 910. 

(c) W. N. 1884, p. 120. 
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department. So also affidavits sworn in manner provided by the ooopbb 
22nd section of the 15 & 16 VicK c. 86 (a). In the present case ^^^^ 
the affidavit purports to have been sworn before a foreign local 
magistrate, and I think that the seal and attestation of the local 
Court may from comity of nations be taken as authenticating his 
authority to administer an oath. 

Order. 

Solicitors for the plaintiff: 8. W. Johnson dk Sons. 

In support of garnishee order. See Attachment (2). 
Lucy v. Wood. 

Evidence by. See Default. Macdonald v. Antelms 
Pattebson & Co. 

In support of summons for delivery of deeds. See De- 
tention. MOBOAN V, GbEATREX. 

Of ship's papers. See Discovery (12). Law & Lindsay 

V. BUDD. 

Of documents. See Discovery (8) (14). Bobinson and 
Othebs v. Budgbtt & Co. Campbell and Othebs 
V, LoBD Poulett and Othebs. 

In support of application for receiver. See Beceiver (2). 
J. V. K. 

Of service. See Service (5). Jiminez and Sons v. Owen. 

AGSXCT 

Charges. See Costs (5). Davies & Sons v. Stevens. 
In England of foreign company. See Service (2). Palmeb 
AND Anotheb v. Gould's Manufactubing Go. 

AGBXBKBirT 

To refer. See Stay (1), (2). Smith & Co. v. Bbitish 
Mabine Mutual Insubance Association ; Spabtali 
& Co. i;. Van Hoobn and Anotheb. 

ALLOCATim 

Where two masters tax. See Costs (10). Ross v. 
AsuwiN and Anotheb. 

(ri) Chancery Amundmeut Act, 1852. Sect 22 is substantially identical with 

Order xxxtui., r. 6. 
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AWWEBS 

To interrogatories. See Discovery (6), (7), (8), (16). 
Jacobs v. Gbeat Western Railway Co. ; Bobik- 
soN AND Others v. Budgett & Co.; MoIlroy 
v. dunoak and others; jones v. jones and 
Another. 

See Prodnction of Documents (1). 

Land Corporation of Canada v. Puleston. 

APPEAL. t 

Order XXXV. 

9. Any person afTected by any order, finding, or decision of a 
District Registrar may appeal to a Judge. Such appeal may be 
made notwithstanding that the order or decision was in respect of 
a proceeding or matter as to which the District Registrar had 
jurisdiction only by consent. Such appeal shall be by way of 
indorsement on the summons by the Registrar at the request of 
any party, or by notice in writing to attend before the Judge 
without a fresh summons within six days after the party com- 
plaining has notice of the order, finding, or decision complained 
of, or such further time as may be allowed by a Judge or the 
Registrar. 

Order LIV. 

21. Any person affected by any order or decision of a Master 
may appeal thereArom to a Judge at Chambers. Such appeal 
shall be by way of indorsement on the summons by the Master at 
the request of any party, or by notice in writing to attend before 
the Judge without a fresh summons, within four days after the 
decision complained of, or such further time as may be allowed by 
a Judge or Master. 



1883 (1.) MAYOR &c. OP ROTHERHAM v. PEACE. 

^^•'^' From District JRegistry-^ Notice of. 



A notice of appeal from a District Registrar ugned only by the country 
solicitor is a good notice. 

This was an appeal from a District Registry. 

The objection was taken that the notice of appeal, under r. 9 of 
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KtmJt— continued. 

Order xxxv., was signed only by the country solicitor, and that 
as he could not practise in London the notice was bad. 

Field, J. : — All that I have to say is whether this is a good 
notice of appeal. Of course the notice is not a good one if it is 
not signed by the right person. Here the plaintiff has brought 
an action in the Sheffield District Registry, i.e,y in the country. 
The London solicitors do not desire to go down to Sheffield ; so 
the country solicitors carry on the proceedings in the District 
Registry. Then the District Registrar has made an order 
which is complained of. The appeal might have been by way 
of indorsement on the summons by the Registrar at the reqnest 
of the party. That was not done in this case. The other mode 
of appealing is by notice in writing. Who is to do that ? The 
solicitor there is the person who hears the decision. I know 
no reason why the notice of appeal should pass through the 
London office for any purpose. I think, therefore, that a notice 
of appeal signed by the country solicitor is a good notice. A 
restriction upon a right of appeal can only be imposed by clear 
words. 

Solicitors for the plaintiffs : Learayds. 
Solicitor for the defendant : Peace. 

In Woodward v. Lowe, heard before a Divisional Court on May 17, 1884, it 
was held that the delivery of a statement of claim to the dt- fendant's solicitor in 
London by the plaintifTs country solicitor personally, without the intervention 
of a London agent, was a good delivery. 



1883 



Matob, fta 

OF 

BoTHBBaAM 

V, 

Peace. 



(2.) DANGER v. NELSON. 

To Judge by Indonemmt on Summons. 

Whether a summons shall be indorsed by a District Begistrar for the purpose 
of an appeal is in the discretion of the party and not of the Begistrar. 

This was an appeal from a District Begistrar. 

The appellant had requested the District Begistrar to indorse 
the snmmons for the purpose of appealing without giving notice 
of appeal, and he had refused to do so. It was stated that the 
practice of the District Begistrars was only to indorse the 



1884 
March 3L 
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Danoeb Bummoiis under Order xxxY., r. 9, when tbej thought the 
NxLsoN. poii^^ ^^ ft doubtful one ; and that in any other case tbey left 

the party to the other alternative of appealing by notice in 

writing. 

McCall, for the appellant. 

Field, J. : — The District Registrar has no discretion in the 
matter. It is the right of the appealing party to have the sum- 
mons indorsed by the Registrar if he desires it. 

Solicitor for the appellant : O. Thatcher, 
Solicitors for the respondents : Gregory <& Co. 

The right of the pftrty to have the summons indorsed is a right of appeal only. 
The rule was not intended to introduce into the Queen's Bench Division the 
practice of the Chancery Division by which upon the hearing of a summons in 
chambers, either party may of right have it adjourned into Court (a). Accord- 
ingly, it has been held that a Master has no power to r^er a summons to the 
Judge on the sole ground that one of the parties has requested him to do so. 
There is no appeal against the summary decision of a Master or District 
Registrar upon an interpleader summons ; but from the exercise of their discretion 
as to the costs of any proceeding an appeal lies to the Judge (5). 

In Interpleader. See Interpleader (1). Westebman v. 

Bees ; Jones, claimant. 
By plaintiff against leave to serve third-party notice. 

See Third-party Procedure (1). Finlay & Co. v. 

Scott & Son. 

appea&avgb. 

Obdeb XII. 

11. A defendant appearing in person shall state in such memo- 
randum his address, and, if the appearance is entered in the 
Central 0£Sce, a place, to be called his address for service, which 
shall not be more than three miles from the principal entrance of 
the Central Hall at the Royal Courts of Justice, and if the appear- 
ance is entered in a District Registry, a place, to be called his 
address for service, which shall be within the district. 

(a) As to the practice in the Chancery (ft) Filter v. Edvoards^ 48 L. J. (Q.a) 
Division, see Re Munm and Longden^ 767. 
50 L. T. Bcp. 356. 
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12. If the memorandam does not contain snoh address it shall 
not be received ; and if any snch address shall be illusory or 
fictitionsy the appearance may be set aside by the Court or a 
Judge, on the applicatiou of the plaintiff. 



A. V. B. 



18SS 



Addnufor 8ervio6^1Uu90ry or FiciiHous. ^^ ^' 

Where a defendant gives an address for senrioe at which he is not to be found, 
and there is no person authorized to take in or forward documents, such address 
is illusory, and the appearance will be set aside. 

This was an application by the plaintiff under Order xii., r. 12» 
to set aside the appearance of the defendant^ on the ground that 
the address for service was illusory or fictitious. 

The a£Sdayit by the plaintiff in support of the application 
alleged that the defendant had appeared in person and stated an 
address for service. Upon inquiry at the place stated, it was 
found that it consisted of a house let out in separate tenements, 
and that there was no housekeeper or porter or other person 
empowered or authoriased to take in, receiye, or forward any docu- 
ments left for, or to be forwarded to any of the occupiers. On 
inquiry of the landlord and of the present occupiers it appeared 
that although the defendant had formerly occupied one of the 
tenements, he had ceased to do so for several months and nothing 
was known of what had become of hinu 

The Master refused to strike out the appearance, upon the 
ground that it was still competent to the plaintiff to continue 
delivering the pleadings at the place specified, and that the 
defendant would be the person who would suffer, if they did not 
come to his knowledge. 

The plaintiff now appealed from this decision. 

Field, J. : — The object of r. 11 of Order xiL has not been 
complied with in the present case. That object was to secure 
an effective place of service where documents might reasonably 
be expected to come to the notice of the defendant within the 
time limited for their operation, and to hold that proceedings 
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1883 APPEAXAVOE-HXMiitnued. 

A. are to continue with snch a service of all the documents as 

S. would be the case here, would be to increase expense for nd 

good purpose. I therefore hold that this address is illusory 

within r. 12 of Order xn., and order that the appearance be set 

aside. 

Appearance set aside. 

Default of. See Default. Magdonald v. Antelme 
Fattebson & Co. 

— ^ See Execntion (4). Corbett & Othebs v. 

Lewin & Another. 

By third party, default of. See Third-party proce- 
dure (3). JOBLOCHKOFF ElBOTBIO LiOHT CoMPANT 

i;. MoMuBDO ; Whitehall, third party. 
By third party. See Third-party procedure (6). Cakteb 

i;. Chapman ; Holmes, third party. 
By plaintiff on application for leave to ser?e third-party 

notice. See Third-party procedure (1), (2), (5). 

FiNLAY & Co. V. Scott & Son. Hutchison v. 

Colobado United Mining Company. Habt & Co. 

V. Bbown and Anotheb ; Godsell, third party. 

APFUCATIOV 

On fresh materials. See Judgment (1). Wagstaff and 

AlJOTHBft V. JaCOBOWITZ. 

abbubatob. 

Ordeb XXXVI. 

49. Subject to any order to be made by the Court or Judge 
ordering the same, evidence shall be taken at any trial before a 
referee, and the attendance of witnesses may be enforced by 
subpoena, and every such trial shall be conducted in the same 
manner, as nearly as circumstances will admit, as trials are 
conducted before a Judge. 

3 & 4 Will. 4, c. 42. 

S. 39. And whereas it is expedient to render references to arbi- 
tration more effectual: Be it enacted, &c., that the power and 
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authority of any arbitrator or umpire appointed by or in pnr* 
snance of any rule of Court, or Judge's order, or order of nisi prius 
in any action now brought or which shall be hereafter brought, or 
by or in pursuance of any submission to reference containing an 
agreement that such submission shall be made a rule of any of 
His Majesty's Courts of record, shall not be revocable by any party 
to such reference without the leave of the Court by which such 
rule or order shall be made or which shall be mentioned in such 
submission or by leave of a Judge, and the arbitrator or umpire 
shall and may and is hereby required to proceed with the refer- 
ence notwithstanding any such revocation, and to make such 
award, although the person making such revocation shall not 
afterwards attend the reference, and that the Court or any Judge 
thereof may from time to time enlarge the term for any such 
arbitrator making his award. 

8. 40. That when any reference shall have been made by any 
such rule as aforesaid, or by any submission containing such 
agreement as aforesaid, it shall be lawful for the Court by which 
such rule or order shall be made or which shall be mentioned in 
such agreement, or for .any Judge, by rule or order to be made foi^ 
that purpose, to command the attendance and examination of any 
person to be named, or the production of any documents to be 
mentioned in such rule or order, and the disobedience to any such 
rule or order shall be deemed a contempt of Court if, in addition 
to the service of such rule or order, an appointment of the time 
and place of attendance in ol)edience thereto, signed by one at 
least of the arbitrators or by the umpire before whom the attend- 
ance is required, shall also be served, either together with or after 
the service of such rule or order: provided always, that every 
person whose attendance shall be so required shall be entitled to 
the like conduct money and payment of expenses and for loss of 
time as for and upon attendance at any trial : provided also, that 
the application made to such Court or Judge for such rule or 
order shall set forth the county where such witness is residing at 
the time, or satisfy such Court or Judge that such person cannot 
be found: provided also, that no person ^hall be compelled to 
produce, under any such rule or order, any writing or other 

c2 
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document that he would not be compelled to produce at a trial, 
or to attend at more than two oonsecutiye days to be named in 
such order. 

1883 ROONBY v, WHITELEY. 

^^^^'^' Btferee— 'Procuring Attendance of WUneeees. 

In an arbitration, other than a reference to an official or special referee, there 
16 no power to enforce the attendance of witnesses by subpoena. 

Tms was an application for leave to issue subpoenas instead of 
Judge's orders for witnesses to attend before an arbitrator. 

Master Jenkins had refused the application^ but had made an 
indorsement on the summons that the question was one of import- 
ance, and seemed to be a proper one to be decided by a Judge. 
The Master had made the following note with reference to the 
application :— '' The 3 & 4 Will. 4, c. 42, ss. 39 and 40 (which 
sections are still unrepealed) apply to any arbitrator or umpire 
appointed 'by or in pursuance of any rule of Court or Judge's 
order or order of nisi prius in any action ' or ' by or in pursuance 
of any submission to reference' (to be made a rule of Court), 
and, by s. 40, when any reference shall have been made by any 
submission, any Judge by rule or order may compel the attend- 
ance of witnesses, but only for two consecutive days to be named 
in the order. Before this statute there was no mode of compelling 
the attendance of a witness before an arbitrator ( WanseU y. South' 
wood (a)). The C. L. P. Act, 1854, which, by s. 3, gives power 
to refer after writ and before trial, on application by either 
party, and by s. 6 gives power to the Judge to refer compul- 
sorily at the trial, provides, by s. 7, that the proceeding under 
any such arbitration, except as otherwise directed by the Act or by 
the submission or document, is to be conducted as to the attend- 
ance of witnesses, &c^ as upon a reference by consent under a rule 
of Court or Judge's order, i.e., by an order of a Judga" The note 
then referred to Order xxxvii., rr. 7, 20, 28 ; Order xxxvi., rr. 10, 
49, 50 (6), and proceeded : *' It will be seen that Order xxxvi., 

^ (a) 4 M. ft R 359. Common Law Procedure Acts ralating 

(b) Order xxxti., r. 10. Nothing in toarbitration. 

thii Order shall affect any proceedings B. 50. Subject to any such order as 

under any of the proyisions of the last aforesaid, the Referee shall haye the 
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ABBITRAXOE-HxmtifiiMd. 

r. 49, only applies to * a trial before a referee.' This raises the 
question whether r. 49 applies to any reference other than a trial 
by a referee (official or special) of an action, particularly whether 
it applies to references to arbitration under a submission or agree- 
ment to refer which are provided for, as to the attendance of 
witnesses, by the unrepealed s. 40 of the 3 & 4 Will. 4, e. 42, 
Another question is whether, haying regard to the other rules of 
this Order, which apply only to official or special referees, and to 
r. 10, and the word ' trial,' this word ' referee ' must be held to 
mean an * official or special referee ' only, especially as the words 
of the old rule providing that the tribunal of the referee should 
not be a public Court of Justice are omitted in the new rule.'* 

The question, therefore, to be determined was whether a subpoona 
for the attendance of witnesses before an arbitrator appointed by 
consent could be issued. 

In support of the application, it was urged that a large number 
of the Judge's orders would be di*ees teeum^ and a separate order 
would be required for each witness, while in subpoenas, three 
names could be given in one: that a Judge's order can only 
compel attendance for two days, while a subpoena once issued and 
served holds good for the sittings, and a witness is bound to attend 
on receiving notice ; and that the issuing of subpcBuas was less 

expensive than obtaining a Judge's order. 

• 

Field, J. : — ^I have come to the conclusion that the Master's 
decision is right, and that subpoenas cannot be issued for the 



18S3 

ROOHET, 
V, 

Whitelit/ 



flame aathority with respeot to diaooveiy 
and prodnotioii of doouments, and in the 
oondoot of any reference or trial, and 
the lame power to direot that jodgment 
be entered for any or either party, as a 
Judge of the High Court 

Order zxxYn., r. 20. Any party in 
any canse or matter may by iti5poma ad 
ieti^ioaindwm or duoe$ tecum require the 
attoidaDoe of any witness before an 
olBoer of the Conrt, or other perBcm ap- 
pointed to take the examination, for the 
porpofle of using his oTidenoe upon any 
proceeding in the cause at matter in 



Uke matter as such witness would be 
bound to attend and be examined at 
the hearing or trial ; and any party or 
witness haying made an affidayit to be 
used (ft which shaU be used on any pro- 
ceeding in the cause or matter shall be 
bound on being serred with such iti5poma 
to attend before such officer or person 
for cross-examination. 

R. 2S. Where a iubp^xna is required 
for the attendance of a witness for the 
purpose of proceedings in Chambers, 
such mifMnia shaU issue from the OeDtnl 
Office upon a note fhym the Judge. 
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BooHiT attendance of witnesses in this case. This is not a reference 
WmraLBT. ^^^^^ ^^® Judicature Acts» but an arbitration under an agree- 
ment to refer within 3 & 4 Will 4, c. 42. By s. 89 of that Act 
any submission to reference which it has been agreed shall be 
made a rule of Court cannot be reyoked without the leave of the 
^ Court. Then, by s. 40, power is given to the Court or to any 
Judge, by rule or order, to command the attendance and examina- 
tion of any person or the production of any documents. My 
attention has been called to the fact that a form of order for the 
attendance and examination of witnesses before an arbitrator is 
■ given in the Appendix to the Bules (App. E., No. 25), which is 
in favour of the view that the necessity for such an order has 
not been superseded. It did at first seem to me that the words of 
Order xxxvi., r. 49, were large enough to include the attendance 
of witnesses in an arbitration such as this ; but all the rules of 
that Order tend to shew, and I think do shew, that ^' a referee " 
means only an o£Scial or special referee. I can myself see no 
reason why tKe attendance of witnesses should not be enforced 
by subpoena in references other than those before an ofiKcial or 
special referee. If it is thought desirable, perhaps the rule may 
be amended in this respect ; but until such alteration is made, the 
old practice must prevail of obtaining a Judge's order for the 
attendance of witnesses before an arbitrator. 

No order. 

Solicitor for the applicant : G. St, John Boehe, 

Where an action has been referred by consent to an arbitrator and the order 
of reference includes '* all matters in difference " between the parties, the hearing 
before the arbitrator is not a trial, and there is, therefore, no power to subpoena 
persons residing in Sootland to attend it as witnesses, under 17 & 18 Vict* c 34, 
8. 1 :• Ball V. Brand & others (a). 

A88X8SXEHT 

Of damages. See Costs (1). Gate t^. Howabth. See 
Default. Magdonald t;. Antelme Pattebson & Co. 

Of value of goods. See Execution (4). Corbett and 
Othebs t^. Lev^in and Anotheb. 

(o) 12 Q. B. D. 39. 
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AXTAOHICXHT 07 DSBI8. 

Order XLV, 

1. The Court or a Jadge may, upon the ex parte application of 
any person who has obtained a judgment or order for the recovery 
or payment of money, either before or after any oral examination 
of the debtor liable under such judgment or order, and upon 
affidavit by himself or his solicitor stating that judgment has 
been recovered, or the order made, and that it is still unsatisfied, 
and to what amount, and that any other person is indebted to 
such debtor, and is within the jurisdiction, order that all debts 
owing or accruing from such third person (hereinafter called the 
garnishee) to such debtor shall be attached to answer the judg- 
ment or order ; and by the same or any subsequent order it may 
be ordered that the garnishee shall appear before the Court or a 
Judge or an officer of the Court, as such Court or Judge shall 
appoiuti to show cause why he should not pay to the person 
who has obtained such judgment or order the debt due from him 
to such debtor, or so much thereof as may be sufficient to satisfy 
the judgment or order. 



(1.) MAGE V. WARD ; OLDHAM, .Gabnisheb. 1SS4 

Jfmm 1*7 

Money in the Sands cf LiquidcUor of OomjMny, 1 



Money in the hands of the liquidator in a voluntary winding-up of a company 
cannot be attached by the judgment creditor of a shareholder. 

This was an appeal by a judgment creditor from the refusal 
of the District Hegistrar of Liverpool to attach a debt due from 
the liquidator in the voluntary winding-up of the Aston Ship 
Company to the judgment debtor. 

W. R. Kennedy y for the judgment creditor: — ^The District 
Begistrar has held that this debt is not attachable on the autho- 
rity of In re Hwnter (a). That was the case of an official assignee ; 
but this is the case of a liquidator in a voluntary winding-up, 
who is not responsible to the Court, but is only the representative 
of the company. The debtor, if he could not have proceeded 
against the liquidator for this debt undoubtedly could have 

(a) Law Bep. 8 G. P. 24. 
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1884 



Mack 

Wabd; 
Oldham, 

OARinBBSI. 



ATTACBmar mt JOam-nimtinued, 

proceeded against the company. The liquidator has stated to the 
judgment creditor that he had paid all the creditors of the com- 
pany except the judgment debtor and one other, and that he 
should have paid the judgment debtor but for this proceeding. 
He also referred to Em parte Turner (a) ; Wdh y. Stenton (6). 

Mathew, J. : — This money is still in the hands of the com- 
pany. The liquidator receives instructions from the company 
on which he is no doubt bound to act. He is bound to realise 
the assets of the company and to distribute them among the 
shareholdenk But he is not bound to a particular shareholder ; 
and I fail to see what cause of action any shareholder would have 
who did not receiye his share. 

No order. 

Solicitors for the judgment creditor : Ghregcry dt Co.y agents for 
Hilly Diehinsan dt Co,, LiyerpooL 



1884 
Feb. 26. 



(2.) LUCY V. WOOD. 
Affidavit in tu^pport qf Oamishee Order, 

In the affidayit in support of a garnishee order, the amount of the debt sought 
to be attached need not be stated. 

This was an ex parte application by a judgment creditor for 
a garnishee order niei, under Order xlv., r. 1. The Master had 
declined to make the order on the ground that the affidayit in 
support of the application did not disclose the amounts due &om 
the several persons indebted to the judgment debtor in respect 
of whose debts the order was applied for. The affidavit followed 
Form No. 25, in App. B (c), but omitted the last words in par. 3 
of that Form — " in the sum of I. or thereabouts.** 



(a) 80 L. J. (Ch.) 92. 

(b) 11 Q. B. D. 518. 

(c) ^In the High CJourt of Justice. 

DiTision. 18 Ko. 

Between 

Judgment Creditor, 
and 

Judgment Debtor. 
I of the -AbovexAafined 



judgment creditor [or solicitor for the 
above named judgment creditor] make 
oath and say as follows : — 

1. By a judgment of the Court given 
in this action, and dated the day 

of 18 , it iRM«djudged that I [or 

the above-named judgment creditorl 
should lecover against the above-named 
judgment debtor the sum of £ , 
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Field, J. : — ^The order may go. There is nothing whatever luct 
in the language of the role in qnestion to make any such allega- 'Wood. 
tion necessary; and, inasmuch as the judgment creditor must- 
rely on any information that he can get from the judgment 
debtor, it would be an absolute denial of justice if he could not 
get this order without sweariog to the amount of the debt. It 
was suggested that he could not, having regard to the practice 
founded upon the now repealed section 28 of the Common Law 
Procedure Act, 1860, which provided that the Judge might, in 
his discretion, refuse to interfere, where from the smallness of 
the amount of the debt sought to be attached, the remedy sought 
would be worthless or vexatious ; and it was said to be conse- 
quently consiBtent with an affidavit which did not disclose the 
amount of the debt sought to be attached, that the application 
was vexatious. But the plain answer to that is, that the relief 
in question may be given upon the garnishee shewing cause 
against the order ; and if the application should turn out to 
have been vexatious, the judgment creditor would have to pay 
all the costs of it. It cannot be right that a man who has 
obtained a judgment for lOOOZ., should be unable to obtain a 
garnishee order unless he can swear to the amount due horn 
the garnishee to the judgment debtor, of which he can have no 
knowledge. 

Order. 

Solicitors for the judgment creditor : C. C. EUi$, Mwnday it 
Oo.f agents for W. Lambert, Great Malvern, 

ARivnAVOi 

Of witnesses. See Arbitrator. Bookbt v. Whttelet. 
See Costs (8), (9). Dslaboque v. S. 8. Oxekholmx 
& Co. ; PiOASSo V. Trustees or Mabtpoet Harbour. 



and oosti to be taxed, and the said ooats S, % is indebted to the jodgment * Kaaie, ad- 
were by a mastei^B oertifloate dated the debtor in the ram of £ or dieaa, and de- 
dftyof IS allowed at £ thereabonti. '^'^'f^^ 
1 The add atiU lemains on- i. The aaid is within the i*™ahee. 
•atiafled to the extent of and interest jnriadiotion of this Court 
amounting to £ Sworn, ftc'* 
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Of witnessoB before tiiaL See Production of Doca- 
mentfl (3). Cektbal News Co. v. Eastbbn Tblb- 

GBAPH Co. AND OtHEBS. 
ATTOBSXnT 

Clause in mortgage deed. See Specially indorsed 
Writ (3). Daubuz and Others v. Lavington. 

BASnVPTOT, 

Defence of. See Admissions (3). Croft v. Colling* 

WOOD. 

— See Judgment (2). Clifford and Another 
V. BuDDS AND Another. 

Act, 1883» 8. 145. See Jorisdiction (2). Hunt v. 
Clifford. 

KU OF BZOHAVeX, 

Action on. See Judgment (3). Millard v. Baddelbt 
AND Others. 

See Third-party Procedure (6). Caisteb v. 

Chapman ; Holmbs, third party. 

■ax w LABure, 

Limitation of liability in. See Special Case. Tatter- 
sall v. National Steakbhip Compant. 

BILLS OF laiB ACT, 188S. 

Sect. 7. See Belief (2). Cowlet v. Ttler. 

, 8ub-s. 4. See Interpleader (4). Duff v. 

Valentine ; Fenner, claimant. 
Sect. 17. See Interpleader (5). Brocklshurst i;. 

Bailwat Printing and PususHiNa Co. ; Eldridgb 

AND Pearson, claimants. 

bob£ fids holder 

For value, action by. See Judgment (3). Millard v. 
Baddeley and Others. 

breach 

Of coyenant to repair, action for. See Belief (I). 

Bond v. Freee. 
oabbiebs, 

Liability of. See Special Case. Tattebsall v. 

National Steakship Co., Limited. 
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OHAIOUBBS, 

Juriediction at See Jurisdiction (2). Hukt v. Clif- 
ford. 

Items ia bill referred to Chancery Master, See 

Costs (10). Boss V. ASHWIN AND AjiTOTEBB. 
OLAXMAXT. 

See Interpleader (1). Westebuan t;. Bees; Jones, 
Claimant. 



Service upon. See Substituted Service. Shillito and 
Another v. Child & Co. 

OOLUBIOE 

Between vessels, action for. See Preliminary Act. 
Webster v. Manchester, Sheffield, and Linooln- 
SHiBE Bailwat Co. 



Action for. See Third-party Procedure (11). Floweb 
V. Todd and Anotheb. 

COXMOE LAW PXOOXDUBS ACT, 1864, 

Sect. 11. See Stay (1), (2). Smith A Co. v. British 
Marine Mutual Insurance Association ; Spartali 
& Co. V. Van Hoorn and Another. 

Sect 78. See Execution (4). Corbett and Othebs v. 
Lewin and Anotheb. 

OOXPANT, 

Attaching money in hands of liquidator in winding-up 
of. Sm Attachment (1). Mack v. Ward ; Oldham, 
garnishee. 

What are debentures secured upon property of. See 
Interpleader (5). Brocklehubst v. Bailwat Pbint- 
iNG AND Publishing Co. ; Eldbidge and Peabson, 
claimants. 

Claim by shareholder against. See Third-party Proce- 
dure (2). Hutchinson v. Colobado United Mining 
Co. 
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OOXPAHT— ixmtiiiiMd. 

Action by, for calls. See Third-party Procedure (3). 
Jabloohkoff Eleotbio Light Co. v. McMubdo; 
Whitehall^ third party. 

OOVBinOES FSBOSDXHT 

to be contested, specifying. See Pleading (2). Whit- 
ing V. East London Watebwobks Co. 

COEBBET 

To order dispensing with deposit. See Disooyery (2). 

J. & R Hall v. Liabdet (No. 2). 
Of defendant and third party to issue. See Third-party 

Procedure (7). Bobocqh and Anothbb v. James ; 

Hickman, third party. 

OOEBOLIBAnOE 

Of actions. See Costs (11). Gu^bet and Another v. 

TOUNG. 
OOETBAOT 

And sub-contract. See Third-party Procedure (1), (4), 

(5). FiNLAT & Co. V. SCX>TT & SON. BeLL & Co. 

t;. YoN Dadelszen. Habt & Co. v. Bbown and 
Anotheb ; Godsell, third party. 

OOEYETAEOnre ACT, I8SI, 

Sect. 14, sub-s. 2. See Belief (1). Bond v. Fbeke. 

OOPT 

Of proposed interrogatories unnecessary. See Dis- 
covery (1). J. & E. Hall v. Liabdet. 

OOBPOBAnOE, 

Service on. See Serrice (1), (2). White v. Land and 
Wateb Co. Palmee and Anotheb v. Gould*s 
Manufaotubing Co. 

L Of Writ of Inquiry. (1). 
TL Where leas than 201 recovered. {2% (3). 

III. Where not more than 50Z. reeovered. (4), (5), (6), (7). 

IV. Taxaiion of (8), (9), (10). 
Y. Of unneeeseary Proceedings. (11). 

VL Security for. (12), (13). 
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L Of Writ of Inquiry. 

Obdeb LXV. 

1. Subject to the proyisions of the Acts and these BuleSi the 
costs of and incident to all proceedings in the Supreme C!ourt| 
including the administration of estates and trusts, shall be in the 
discretion of the Court or Judge : Provided that nothing herein 
contained shall deprive an executor, administrator, trustee, or 
mortgagee who has not unreasonably instituted or carried on or 
resisted any proceedings, of any right to costs out of a particular 
estate or fimd to which he would be entitled according to the rules 
hitherto acted upon in the Chancery Division : Provided also that» 
where any action, cause, matter, or issue is tried with a jury, the 
costs shall follow the event, unless the Judge by whom such action, 
cause, matter, or issue is tried, or the Court shall, for good cause, 
otherwise order. 

(1.) GATH V. HOWARTH. 1884 

Mumneni iif Dama^ qfter Judgment hy Defatdt^AcHon (yr Matter tried ^Pr^^ 

tpUh a Jury, 

The 006t8 of an action, in which judgment has been signed in default of 
defence and the damages have been assessed by a jury upon a writ of inquiry, do 
not follow the event, there havmg been no trial with a jury. 

This was a summons to tax the plaintiff's costs, referred by the 
District Begistrar of Hali&x to the Judge upon the question 
whether the plaintiff was entitled to any costs. 

The action was brought for slander, and the plaintiff recovered 
interlocutory judgment in default of a statement of defence. By 
that judgment it was ordered ** that the . plaintiff recover against 
the defendant damages to be assessed and costs to be taxed.'* The 
damages were assessed at one shilling in the usual way, by a writ 
of inquiry before the under-sheriff and a jury. 

Hduelfoot, for the plaintiff. This, being an action of slander, 
could not be tried in the County Court, and consequently s. 5 of 
the County Courts Ad, 1867, which is preserved as regards actions 
in which the relief sought could be given in a County Court, by 
s. 67 of the Judicature Act, 1873, does not apply to this case. By 
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^^^ I. Of Writ of Inqwry — eonHiMiei. 

HowABTH. OrAst Lxv. r. 1, " Where any action, canse, matter or issue is 
tried by a jury, the costs shall follow the event, unless the Judge 
by whom such action, cause, niatter, or issae is tried, or the Court 
shall, for good cause, otherwise order.** 21 Jac. 1, c. 16, s. 6,' 
which deprived a plaintiff of his costs in an action for slander 
when less than 40«. was recovered, was held to be impliedly 
repealed by these words in Qamett r. Bradley (a), and is now 
expressly repealed by the Civil Procedure Acts Repeal Act, 1879. 
It is submitted that this is an action, cause, matter or issue that 
has been tried by a jury, and that therefore the costs should follow 
the event. In Craven y. Smith Q>) it was held in effect that an 
inquiry as to damages before an under-sheriff is a trial before a 
Judge. This is borne out by Order xxxvi., r. 56, which makes 
the rules as to trial before a Judge applicable to an inquiry 
before the under-sheriff. 

On behalf of the defendant it was contended that there had not 
been in this case a trial with a jury, and that the costs were con- 
sequently in the discretion of the Judge within the first part of 
Order lxy., r. 1 ; and it was asked that the Judge should make 
an order depriving the plaintiff of his costs. 

Field, J. : — By Order lxy., r. 1, the costs of and incident to 
all proceedings in the Supreme Court are to be in the discretion of 
the Court or Judge ; but there is a proviso that where any action, 
cause, matter, or issue is tried with a jury, the costs shsJl follow 
the event, unless the Judge by whom such action, cause, matter, 
or issue is tried, or the Court, shall for good cause otherwise order. 
Mr. Haselfoot says that this action has been tried with a jury, or 
if not, that this is a matter that has been tried with a jury, and that 
therefore the costs are to follow the event. Juries have always 
been told that they have nothing to do with costs, and why costs 
should have been made to depend, even indirectly, upon that 
guide, I do not know. However, so it is ; and when an action is 
tried by a Judge, assisted by a jury, the costs are to follow the 
verdict. The question here is whether this case has ever been 

(a) 3 App. Gas. 944. (&) Law Bep. 4 Ex. 146. 



REPOBTS IN CHAMBEBS. 31 

1 Of Writ of Inquiry — conHmied. — tz. 

tried at all. I think that it has not. A trial is where the Judge howabth. 
with the assistance of a jury has to decide which of two parties is 
entitled to succeed. There must be a contest between the plaintiff 
and the defendant, in order to constitute a trial. But in this case 
there was no doubt as to which side was to win. One side had 
already won. The plaintiff was entitled to a verdict with some 
damages^ the only question to be ascertained being what amount 
of damages he had sustained. There has not, therefore, been any 
trial here. The case of Craven y. Smith (a) is not in point, and 
there seems to be no case deciding the question now raised. I 
hold that there has not been a trial with a jury, and that conse- 
quently the costs are in my discretion. In the exercise of that 
discretion, I can make no order for the plaintiff to have his costs. 

Solicitor for the plaintiff : W. Eastern, agent for W. Dvmford, 
Halifax. 

Solicitors for the defendant : Emmett, Son, & StuUbs, agents for 
W. Moore, Halifax. 

n. Where lesB than 201. recovered. 

Ordbb LXV. 

4. Where an action is ordered to be tried in a County Court 
under the provisions of 19 & 20 Yict. c. 108, s. 26 (h), the costs of 
the action shall, subject to the provisions of the principal Act and 
these Rules, follow the event, unless by the Registrar's certificate 
of the result of the trial it shall appear that the Judge before 

(a) Law Bep. 4 Ex. 146. Court which he shaU name ; and there- 

(b) Where in any action of contzact npon the plaintiff shaU lodge with the 
faronght in a superior Court the claim Begistrar of such Court such order and 
indorsed on the writ does not exceed 502., the issue ; and the Judge of such Court 
or where such claim, though it originally shall appoint a day for the hearing of 
exceeded 502^ is reduced by payment the cause, notice whereof shall be sent 
into Court, payment, an admitted set-off, by post, or otherwise, by the Registrar to 
or otherwise, to a sum not exceeding 502., both parties or their attorneys ; and after 
a Judge of a superior Court, on the ap- such hearing the Begistrar shaU certify 
pUoation of either party, after issue the result to the Master's office of such 
joined, may, in his discretion, and on superior Court, and judgment in accord- 
such terms as he shall think fit, order ance with such certificate may be signed 
that the cause be tried in any County in such superior Court. 
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II. Where less than 201. recovered — eoniinued. 

whom the action was tried was of opinion that the question of 
costs ought to be referred to a Judge of the High Court, in which 
case no costs shall be recoTcred unless ordered by the Court or a 
Judge. 

County Court Act, 1867 (30 & 31 Vict c. 142). 

S. 5. If in any action conunenced after the passing of this Act, in 
any of Her Majesty's Superior Courts of Beoord, the plaintiff shall 
recoTer a sum less than (a) twenty pounds if the action is founded 
on contract, or ten pounds if founded on tort, whether by verdict, 
judgment by default or on demurrer, or otherwise, he shall not be 
entitled to any costs of suit unless the Judge certify on the record 
that there was sufBcient reason for bringing such action in such 
superior Court, or unless the Court or a Judge at Chambers shall 
by rule or order aUow such costs. 

^^^ (2.) EVANS V. EDWARDS. 

^b9. 16, 21. 

Action remitted to CowfUy Court* 

Where an action of oontract is ordered to be tried in a County Court, and the 
plaintifif reoovera letM than 201., he is entitled to no coats without a certificate or 
order, notwithstanding Order lzy., r. 4. 

A fair expectation that Order xiY. will apply is a reason for bringing the 
action in the High Court. 

This was an application to the Judge for an order that the 
officer should allow the plaintiff in the action to sign judgment 
with costs. 

The action was brought by an executor for 202., being money 
lent by the testator to the defendant. Issue was. joined in July : 
and upon the application of the plaintiff the action was then 
ordered to be tried in a County Court, under the provisions of 
19 & 20 Vict. c. 108, s. 26. The action was tried in the County 
Court before the 24th October, and judgment was given for the 
plaintiff for 10/., after the 24tli of October. The County Court 

(a) The words *^les8 than" are sah- (Costs and Salaries) Act, 1882 (45 k 46 
stituted for the words ** not exceeding/' Vict. o. 57). 
by yirtue of s. 4 of the County Courts 
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Evans 

Judge was asked to certify that there was sufScient reason for ^DimtDe. 
bringing the action in a superior Court, but refused to do so. The 
officer refused to allow the plaintiff to sign judgment for his cost^. 

Ogle^ for the plaintiff: — ^Under Order lxy., r. 4, where an action 
is ordered to be tried in a County Court, costs are to follow the 
eyent, unless the County Court Judge certifies that the question 
of costs ought to be referred to a Judge of the High Court Tlie 
County Court Judge not haying so certified in this case, the costs 
follow the eyent ; and the plaintiff is, therefore, entitled to them. 
Tlie effect of this rule is to repeal s. 5 of the County Court Act of 
1867 (30 & 31 Vict, c 142), so far as to do away with the necessity 
for the affirmatiye certificate of the County Court Judge in order 
to enable a successful plaintiff who recoyers a sum less than 20Z. 
to recoyer his costs. The plaintiff is only to be depriyed of bis 
costs if the County Court Judge shall be of opinion that he ought 
not to haye them. It was only upon making an application to 
sign judgment under Order xiy. that the plaintiff found that he 
had only a claim for lOZ. ; and as soon as he could after that he 
applied that the cause might be tried in a County Court. There- 
fore, as a matter of discretion, the plaintiff in this case should be 
allowed his costs. 

B. Vaughan Williams^ for the defendant. First, if r. 4 of 
Order Lxv. alters the proyisions of 30 & 31 Vict. c. 142, s. 5, it 
is idtrd vires. The section of the Judicature Acts uuder which 
the rules of Order Lxy. are made is s. 17, sub-s. 3, of the Act of 
1875, which gives power to make rules of court for regulating 
any matters relating to the costs of proceedings in the High 
Court. The Act of 1873, which is to be construed as one with 
the Act of 1875, provides (by s. 67) that s. 5 of 30 & 31 Vict 
c. 142, shall apply to actions in the High Court. It is submitted 
that the power given by the Act of 1875 to make rules cannot 
extend to the making of a rule which would repeal a section of the 
County Court Act, 1867, the operation of which is expressly con- 
tinued by the Act of 1873. ** Any matters " in s. 17 of the Act of 
1875 must be taken to mean such matters as are not the subject 

D 
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Evans 

EdwIbdb. ^^ ^ specific Act of Parliament. By the rule, according to the con- 
struction put upon it by the other side, the plaintiff will get his 
costs unless an adverse discretion is exercised against him ; by the 
County Court Act he will not get them unless there is an affirroa* 
\\ye discretion exercised in his favour. But, secondly, it fii nb^ 
mitted that r. 4 may be construed so as not to be uUra wrm. ^ The 
avent " is to be read as n^eaning the recovery or juxA^xecovery by 
a plaintiff in contract of more than 201. The x«ile ig to be '' subject 
to the provisions of ii\^^ principal Act f tliat is, therefore subject 
to s. 67. The meaning of the last ptft of rule 4 is that a Judge 
of the High Court is not to exercise the discretionary power which 
he always had under s. & of Uie County Court Act, 18679 unless 
the County CoiMrt Judge certifies that the question of costs ought 
to be referred to hi]ii« It is further submitted that as all the pror 
ceedings up to and including the trial of the action took place 
before the 24tk of October, the new rules have no application to 
this case. As to the question of discretion, the County Court 
Judge was asked to certify and refused to do so. 

Not. 21. Field, J. : — This is a question under r. 4 of Order lxv. 
The plaintiff brought an action in the superior Court in which he 
claimed 20Z., and it was ordered to be tried in a County Court 
under 1 9 & 20 Yict. c. 108, s. 26. At the trial he recovered only 
lOZ., and so came within the provisions of s. 5 of 80 ft 31 Vict, 
c. 142. The question is, is he entitled to any costs ? He comes 
before me and says, firat, that the rule gives him his costs, as they 
are to follow the event, unless the County Court Judge certifies 
that the question should be referred to the High Court. Mr« 
Williams says that the plaintiff cannot have his costs without the 
order of a Judge under the above s. 5, as the rule is subject to the 
principal Act, which preserves that section. That is clearly so. 
Then the plaintiff says, Give me an order for costs on the County 
Court scale. This was an action by an executor seeking to recover 
money lent by the deceased. The plaintiff sued in the Superior 
Court in oixler to get the advantage of Order xiv., which would 
have given him judgment in less time and at less cost than if he 
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had sued in the County Court. Then be was met^ upon the edwabw 
application under Order xiv., by an affidavit that, as to lOL, shewed 
he was mistaken in his claim. What reason is there that he should 
not have his costs ? All that can be said is that he has sued iu the 
High Court when he might have sued in the County Court. But I 
am not prepared to say that it is an improper thing for a plaintiff 
to sue in the High Court, where there is a fiEur and reasonable 
expectation that Order xiv. will apply. I therefore order that the 
plaintiff has such costs as he would have under Order lxv., r. 12 (a). 

Order for costs. 

Solicitor for the [^ntiff: ParroU. 
Solicitors for the defendant : Crump db San. 

(3.) OPPENHEIMER & Co. v. DAVENPORT & Co. 1884 

Feb. 22, 
A plaintiff who recovers less than 20/. in an action of contract, is not entitled 

under Order lxy., r. 12, to costs according to the County Court scale, as of course. 

This was an application by the plaintiffs for an order of the 
Judge allowing them their costs of the action. 

The action was brought to recoyer 101. 68. for goods sold and 
delivered. The defendant paid the money into Court ; and the 
plaintiffs took it out in satisfaction of their claim. The plain- 
tiffs' affidavit stated that at the time of bringing the action they 
were not aware that the defendant's firm consisted of only one 
person, and that in the County Court it would have been neces- 
sary to serve all the partners ; that there would have been three 
or four weeks delay before the action could have been tried in the 
County Court, and that where there was no defence the costs in 
the High Court were less than in the County Court. The defen- 
dant's affidavit stated that on the 28th of January he received a 
letter from the plaintiffs requesting payment of their account, the 
plaintiffs' collector having called for payment on the 26th ; and 
that on the 30th he was served with a writ in the action, claiming 
101 68. for debt and 31. Se. for costs ; that on the 4th of Febraary 

(a) Potty p. 87. 

d2 
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he called and offered to pay the debt, but declined to pay the 
costs, which offer was refused. 

On behalf of the plaintiffs, Evans y. Edwards (a) was relied on. 

Field, J.: — ^By 30 & 81 Vict. c. 142, s. 5, a plaintiff, who 
recoyers less than 202. in an action founded on contract, is not 
entitled to any costs unless a Judge shall allow them. By 
Order Lxy., r. 12, in actions founded on contract, in which the 
plaintiff recoyers less than 50Z., he is entitled to no more costs 
than if he had brought his action in a County Court, unless the 
Court or Judge otherwise orders. That rule does not expressly 
refer to the section of the County Court Act ; but the section is 
kept aliye by the Judicature Act, and the rule is to be read as 
subject to it A case decided by myself has been cited as if it 
were an authority that in all cases where less than 50Z. is re- 
coyered the plaintiff is entitled to County Court costs. That is 
not the meaning of that case. As a general principle, actions 
where less than 201. is recoyered are an exception to rule 12. In 
the case in question I said that where there was a fair and reason- 
able expectation of Order xnr. applying, I was not prepared to 
say that the plaintiff should not have brought his action in the 
Superior Court That means only that such an expectation is 
one matter to be considered in allowing a plaintiff his costs. It 
does not mean that whereyer Order xiy. would apply he is always 
to have his costs. It is an element to shew that the conduct of 
the plaintiff has not been oppressiye. That is always the ques- 
tion. If the plaintiff has done nothing oppressiye in suing in the 
Superior Court; he ought to have his costs. What are the facts 
here ? On the 26th of January the defendant was asked for pay- 
ment of a debt of lOZ. 6^., and on the 30th he was seryed with a 
writ, 33 per cent being added to the debt for costs. The plain- 
tiffs carry on business in the City, and the defendant in Holbom ; 
and no suggestion is made against the solvency of the defendant. 
As to the difficulty of finding who the partners in the defendant's 
firm were and of serving them, if the plaintiffs had written and 

(a) Ante, p. 32. 
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Ufpsnbbimxb 
askedy they would in all probability have been told that the de- ^ ^* 

fendant was the only partner, and that his solicitor would accept ^^r^*^** 

service. As to the question of delay for a few weeks, that would 

not signify in a claim for lOZ. Upon the whole I cannot in this 

case give the plaintiffs any costs, and I think that I should be 

really repealing the section of the C!ounty Court Act were I to 

do so. 

Application refused, with IZ. Is. costs. 

Solicitors for the plaintiffs : Emanuel & Simmonds, 
Solicitor for the defendant : 0. 8. Warmington. 

III. Where not more than 50Z. recovered. 

Order LXV. 

12. In actions founded on contract, in which the plaintiff re« 
covers, by judgment or otherwise, a sum (exclusive of costs) not 
exceeding 502., he shall be entitled to no more costs than he 
would have been entitled to had he brought his action in a County 
Courts unless the Court or a Judge otherwise orders. 

23. Upon interlocutory applications where the Court or a Jodge 
shall think fit to award costs to any party, the Court or Judge 
may by the order direct payment of a sum in gross in lieu of 
taxed costs, and direct by and to whom such sum in gross shall be 
paid. 

(4.) BYE V. KIRBY; SMITH v. SHEPPARD; GEE v. JOHNSON; VAN 1S88 

BOOLEN V. GORDON. Aor. 19, 21. 



Bummary J^dgmen^ under Order xjv. 

Where judgment for 207. or more is obtained under Order xiv., 62. 10s. will 
ordinarily be allowed for costs in town cases, and 11. in country cases, with an 
extra Bs., where there are more defendants than one, for each additional defendant, 
such sum not being in excess of the costs that would* have been incurred in the 
County Court, where Order ziv. could not have been used. 

Ih these actions judgment had been signed, under Order xiv. 
for various sum;^ between 507. and 20Z. The Master had allowed 
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III. Where not more than 50/. recovered — continued. 

the plaintiff in each case, 32. 3«. costs. They appealed from this 
allowance to the Judge, and^ after hearing arguments in the 
various casesy the learned Judge said that he would take time to 
consider, iu order to lay down a general rule. 

Field, J. : — These were four cases, in all of which the plaintifis 
have obtained judgment under Order xrv. for sums not exceeding 
502., and the question is what is the amount of costs to which 
they are entitled and for which the allocatur should be given. 
That depends upon r. 12 of Order Lxv., which makes a change 
in the previous law. The question has been very ably argued 
before me, and I have had the great advantage of the assistance 
of several of the Masters in considering it. The question arises 
in this way. Under ordinary circumstances, a plaintiff is entitled 
to add the amount of his costs to whatever sum he has recoTered 
and to issue execution for the whole amount. The legislature 
has said that, as actions for less than 201. may be brought in 
a County Court and as that is a preferable mode of trying such 
actions, if a plaintiff sues, as he has a perfect right to do, in a 
superior Court and recovers a sum less than 201, he shall have no 
costs at all, unless the Judge who tries the case certifies that there 
was sufficient reason for bringing the action in the Superior Court, 
or unless the Court or a Judge at chambers should allow them. 
This was undoubtedly not a satisfactory state of things, because it 
was hard on the plaintiff not to get any costs at all ; and, on the 
other hand, there were cases brought in the Superior Court which 
ought imdoubtedly to have been tried in the County Court of the 
district where the parties lived. When such a case has been tried 
before me, I have often said that I would allow the plaintiff only 
County Court cpets ; but I am not sure that I had strictly the 
power to do that. Then comes this r. 12 of Order lxv, which 
says that if a plaintiff sues in a Superior Court and recovers a 
sum not exeeediug 601., he shall have no more costs than he would 
have been entitled to if he had sued in a County Court, where he 
might have sued. Whether the rule is right or wrong is not a 
question for me. Its meaning is that i^ defendant is not to be 
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0(>pre8fled by having an action brought against him in the Superior k^» 
Coorty when it is within the limits of the County Court jurisdic- Sxith 
tioD. Then it has been argued before me that the costs which gH^ppARD 
the plaintiff is entitled to are the costs that have been actually on 
incurred in the Superior Court. I agree that the first step to be jomisoH. 
taken is to ascertain what are the costs that have been actually Van Boolsit 
incurred in the Superior Court. That has been done here. One qoux^n. 
of the Masters has gone through twenty bills of costs in actions 
where there has been judgment under Order xiv., in order to 
arrive at a fair average sum, which it was very important to do. 
That is the sum to which the plaintiff would be entitled, if it is 
not more than he would have been entitled to in the County 
Court It was argued before me that r. 12 of Order lxy. did 
not apply at all to proceedings where there was judgment under 
Order xiv., there being no precisely similar proceedings in the 
County Court. But to hold that to be so would be putting far 
too narrow a construction upon r. 12, more particularly as there 
is an analogous proceeding in the County Court. The proceed- 
ings in a County Court are as follows : First, a plaintiff may have, 
if he likes, an ordinary summons, which need not be personally 
served, which calls upon the defendant to appear on a certain day 
in Court, which day must be not less than sixteen days distant ; 
and the real day of trial may be much later. That process is 
very expensive, the costs amounting to 71. 48. 6d. Secondly, a 
plaintiff may proceed by a defiEuilt summons. That states by in- 
dorsement the particulars of the plaintiff's claim. It must be 
personally served unless substituted service is ordered. The de- 
fendant may either let it go, the effect of which will be that 
judgment goes by default in sixteen days ; or he may say that 
he requires the plaintiff to come into Court and prove his case 
by giving a notice of defence. As to default summonses where 
there is no notice to defend, the process is cheaper in the Superior 
Court than in the County Court ; 4Z. 178. being the costs in the 
County Court, and 4Z. 6$. the costs of the analogous proceedings 
in the Superior Court. Bat the analogous proceedings in the 
County Court to proceedings under Order xiv., r. 1, are under the 
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2^^ de&ult summoDS where there is a notice of defence giren. The 
Smith oosts of these proceedings in the County Court are 71, 15s. ; and 
SmfireAKD. ^^^ ^®*® ^^ proceedings in the Superior Court under Order xiv., 
Gia upon an ayerage of twenty cases, are found to be 72. 3s. That 
Johnson, estimate supposes a case where there is only one defendant, where 
Van Boolen there is no substituted service, and where there are no agency 
Gordon. charges. But it includes 19s. for the costs of taxation. Where, 
therefore, judgment is obtained in an ordinary case, under Order 
XIV., the allocatur will be for 6/. 10s. in town cases, and for 71. in 
country cases (a), which are the sums that we have fixed as a fair 
average to obviate the necessity for taxation in each case. There 
will be an extra 6s. allowed for each additional defendant ; and 
any extraordinary costs that have been incurred in any particular 
case can always be brought to the notice of the masters and be 
added to the usual allowance. I think that we have power to fix 
the gross sum to be allowed when there are no exceptional circum- 
stances, under r. 23, of Order lxv. If there is power, I desire to 
do it, in order to avoid the expense and delay of taxation, and give 
the plaintiff an immediate judgment. The principle upon which 
the amount is to be assessed is to take the costs and disbursements 
which the plaintiff has properly incurred in the Superior Court up 
to the amount which would have been incurred had he brought 
his action in a County Court. That is what has been done here. 
The County Court costs, according to every calculation that I 
have had before me, would exceed 61. 10s. ; so there can be no 
violation of the rule in allowing that sum. 

Order, that 61. 10s. costs be allowed in place of 32. 3s. 

Solicitors: Pettiver ; J. Cwrtis; C. A. Mason; S. JB. Newton; 
A.AMey; O.H. Finch. 

In an action in which 26^. was recovered, the Master allowed on taxation 21L 
for costs, being a sum in gross of 7L up to the time of an application imder 
Order xiv., which resulted in the defendant being put under the terms of 
bringing the amount claimed into Court, and costs on the County Court scale after 

(a) See the next case, Davies A Son v. SteeeM. 
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that time. It was objected that the rule in Bi/e y. Kirhy (a) only applied when 
judgment was obtained under Order xiv., and that the sum of 71. was, therefore, 
wrongly allowed. It was held that the Master's taxation was correct (h). 



(5.) DAVIBS & SON v. STEVENS. 1884 

Jan. 14. 



Judgment signed under Order xiv. — Town or Country Case, 

Where a writ has been issued in London and served upon a defendant in the 
country, that is a couotry case within the judgment in Bye y. Eirby (a). 

This was an appeal by the plaintififs &om the decision of Master 
Walton that the sum of Ql. lOe. was to be allowed to them as 
costs. 

The writ in the action was issued by the plaintiffs solicitors 
in London and was served upon the defendant at Marlow by a 
solicitor acting for them there. Judgment was subsequently 
ordered under Order xiy. ; and the question was raised whether 
the decision of Mr. Justice Field in Bye v. Kirhy (a) that the sum of 
11. should be allowed in *' country " cases applied only to agency 
eases proper or included cases like the present. The appeal in 
the first instance came before Mr. Justice Butt, who referred it for 
decision to Mr. Justice Field. 

Field, J., held that this was a *' country " case, and allowed 
the appeal. 

Solicitors for the plaintiffs : Cooper <& Co. 
Solicitors for the defendant : Chldring <& Mitchell. 



(6.) MENDELSSOHN v. HOPPB. 18S4 

/an. SO. 



Dtfendant out qf the Jurisdiction, 

Though not more than 502. is recovered, the fiEu;t that the defendant is out of 
the jurisdiction is a sufiScient reason for bringing the action in the High Court. 

Tms was an application by the plamtiff, under Order LXV., r. 12, 
for an order that the plaintiff should be entitled to costs as of an 
action in the High Court. 

(a) Bee preceding case. 
(b) WaOis V. Tidy^ before Mathew, J., at Chambers, on Feb. 11. 
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Hoppi, ^^® ^^^ ^^ ^^^ action was served out of the jurisdictioDy and 

judgment had been signed in default of appearance for a sum 
less than 507. 

Mathew, J. :— I think that the plaintiff is entitled to an 
order. He could not have brought this action in a County Coort 
effectively, as he could not have got leave to serve the writ out of 
the jurisdiction. 

Order. 

Solicitor for the plaintiff: W. W. Stvwn. 



^aroh 28. (7.) COPLEY v. JACKSON & Co. 



Though not more than 607. is recovered, ike facts that the defendants lire at 
Newcastle, and that an order for payment into Court was made under Order xiv., 
are sufficient reasons for bringing the action in the High Court. 

This was an application by the plaintiff for an order, under 
Order Lxv., r. 12, that the costs might be taxed as of an action in 
the High Court. 

The action was brought in respect of work and labour done, 
and was commenced on the 27th of November. Upon the hear- 
ing of a summons under Order xiv., the defendants obtained 
leave to defend upon payment into Coort of the som claimed. 
After issue joined, the action was sent down for trial to a County 
Court, and the plaintiff recovered a verdict for 30Z. 

Field, J.:— In this case the plaintiff lives in London and 
the defendants at Newcastle. If the plaintiff had brought his 
action in the Newcastle County Court, the expense must have 
been incurred of employing an agent there. That of itself 
would not be a sufficient reason for making this order ; but the 
jury have negatived the case that was set up by the defendants 
upon the summons under Order xiv. The plaintiff had there- 
fore reasonable ground for thinking that Order xiv. would apply 
to this case, and he did in fact get the benefit of payment into 
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OO0TS— «oii(tniie(2. 1884 

III. ^Where not more ihan 501. reeovered — eontifmed. copmt 

Court under that Order. Upon the whole, therefore, I think, j^q^j^^^q^^ 
that the plainti£f should have his costs according to the scale in 
the High Court 

Order. 

Solicitor for the plaintiff : Edmn Smith. 
Solicitors for the defendants : BromUow & Sowe. 

In Langley t. Bugden (a), ibe trial came on, on August 7, 1883 ; bat the action 
was referred to arbitration. The award was made on November 16, in fayour of 
the plaintiff for 302. and coets, and the plaintiff at once signed judgment for that 
sum. Mr. Justice Field at Chambers held that, judgment having been signed 
since October 24 for less than 50^., the plaintiff was not entitled to costs on the 
Superior Ck)urt scale. In some subsequent cases, however, the learned Judge 
held that it was a strong reason for allowing a plaintiff his costs on the Superior 
Court scale that the substantial part of the proceedings had taken place before 
October 24 ; apd this was the view taken by the Divisional Court in the case of 
La Fargue v. Stead, (h) In that case the trial came on in May, 1883, and the 
reference, award, and judgment were in April, 1884. The Court held that the 
I^aintiff was entitled to his costs on the Superior Court scale, although he had 
only recovered 31/. 

IV. Taxation of. 

Obdeb LXV. 

27. The following special allowances and general regulations 
shall apply to all proceedings and all taxations in the Supreme 
Court of Judicature : — 

(9.) As to evidence, such just and reasonable charges and 
expenses as appear to have been properly incurred in procuring 
evidence, and the attendance of witnesses, are to be allowed. 



Order XXXVII. 

5. The Court or a Judge may, in any cause or matter where it 
shall appear necessary for the purposes of justice, make any 
order for the examination upon oath before the Court or Judge 
or any officer of the Court, or any other person, and at any place, 

(b) W. N. 1883, p. 198. (h) L. T. J. 1884, ft 61 ; oorreoted, p. 79. 
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008T8 — continued. 

IV. TaaMtion of—eaniinued. 

of any witness or peison, and may empower any party to any such 
cause or matter to give such deposition in evidence therein on 
such terms, if any, as the Court or a Judge may direct. 

Mebghant Shipping Agt, 1880 (43 & 44 Vigt. g. 16). 

Sect. 4, subns. 4. In the event of the seaman's wages or any 
part thereof not being paid or settled as in this section mentioned, 
then, unless the delay is due to the act or defietult of the seaman, 
or to any reasonable dispute as to liability, or to any other cause 
not being the act or default of the owner or master, the seaman's 
wages shall continue to run and be payable until the time of the 
final settlement thereof. 



1883 (8.) DELABOQUE v. S. S. OXENHOLME & Co. 

Deo. 13, 18. 

Examination htfore THal — Action for extra Wages, 

Where a plaintifr obtains an order for his examination, and is examined, 
before the trial, but ultimately attends the trial as a witness, the costs of both 
his examination and attendance may be allowed, if both were reasonably 
incurred. 

In an action for extra wages, the fact that the plaintiff has recovered wages up 
to the time of the trial is not a reason for disallowing, on taxation, his expenses 
during his detention on shore. 

This was an appeal from Master Hodgson's disallowance of 
certain items in the plaintifiTs bill of costs. 

The action was brought by a sailor to recover wages and 
penalties. He had been examined before the trial on the ground 
that he was about to proceed to sea, but haying returned from his 
TOj^age before the trial, he was advised to remain in England and 
give his evidence viva voce^ which he accordingly did. 

The Master had disallowed the costs relating to the plaintiff's 
examination, the costs of his detention for the purpose of being 
examined, and the costs of his detention for the pui-pose of giving 
evidence at the trial, for the following reasons : — 1. " I have dis- 
allowed all the items relating to the examination of the plaintiff 
before the trial, on the ground that such order and examination 
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IV. Taxation of—oontiimed. "ottiwra" 

^ere shewn to be unnecessary by reason of the deposition not g^g^oxm. 
being used at the trial, according to what is the general rule in holmb k Ca 
each cases; and I see no reason why that rule should not be 
applied in the present case. It was quite proper that the order 
for the plaintiff's examination before the Master should be ob- 
tained, in order to save the cost of his being detained as a witness 
up to the time of the trial, but he ought to have acted upon that 
order, and have used his deposition taken orally upon that ex- 
amination, instead of preferring to remain and give his evidence 
at the trial. I have always understood the practice to be that 
the deposition of a witness taken under commission or order for 
his examination cannot be put in at the trial, unless the witness 
is either absent from the country, or unable to attend horn illness 
or other reasonable cause ; and if the deposition is not used, the 
costs of procuring it canuot be allowed against the opposite 
party." 

2. ^ I am of opinion that, if I am correct in disallowing the cost 
of the examination of the plaintiff before the Master as being un- 
necessary, I cannot allow the cost of his detention to be so 
examined." 

3. '^I should in ordinary circumstances have considered that 
the plaintiff might be allowed the expense of his being detained 
in order to give evidence at the trial, but I think there are two 
objections to this allowance in the present case. 1st. The plaintiff 
ought to have used his deposition before the Master instead of 
remaining to give evidence at the trial, and so have saved the 
expense of his detention. 2nd. There is a more serious objection, 
Tiz., that this action being brought under the 43 & 44 Vict. c. 16, 
8. 4, sub-s. 4, and the plaintiff having recovered a verdict for his 
wages up to the date of the verdict, he has in fact been paid his 
wages during all the time that he remained on shore previously to 
the .trial, and cannot therefore claim to be paid any further sum 
by the defendant in respect of his detention during that time. 
No doubt the Divisional Court have by consent redaced the 
amount of the verdict to 50Z., but that is expressly stated to be in 
full of all demands in the action." 
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^^7~~ IV. TaoBation of— continued, 

„ o 7; DcNX 18. Field, J. : — This was an appeal from the Matter's 

BOLMB k Co. disallowance of certain costs. The action was brought by a sailor 
to recover wages^ and he obtained an order for his examination as 
a witness on the gronnd that he was about to leave England on 
a voyage. He was examined, and did leave England; but he 
came home again, and stajed inr Ungland until the cause was 
tried. He did this because the trial was then coming on and 
because he naturally preferred to give his evidence viva voce to 
having it read. He got a verdict which included his wages, and 
which was subsequently reduced to a gross sum of 502. Under 
these circumstances, he carried in his bill of costs for taxation. 
The Master has disallowed all the items relating to his examina- 
tion, the costs of his detention for that examination, and the costs 
of his detention to give evidence at the trial. The question is 
whether the Master was right in this. Nobody disputes that it 
was quite reasonable that the plaintiff should obtain an order for 
bis examination before the trial. Nor is it disputed that time 
was spent in waiting, and that he properly waited, for that exami- 
nation. The Master has disallowed these items on the ground 
that the deposition was not used. It was said in argument that 
this was done by reason of a rule that the costs of a proceeding 
could not be allowed unless it was actually used for some purpose. 
I should require to be better satisfied of the propriety of such a 
rule than I apoi at present before I acceded to it I cannot follow 
the argument that^ simply because a proceeding has not been 
used, there should, therefore, be no costs allowed with r^ard to 
it. I can understand that its not being used may be very good 
evidence of its being unnecessary, in which case, of course it 
should be disallowed. I think that there was nothing improper 
in this case in the plaintifi^s being examined at the trial instead 
of using his evidence taken on commission, more especially as by 
an amendment in the defence after the commission a distinct 
allegation was made that he had misapplied government stores, 
the previous allegation being only that he had misapplied the 
defendant's storea There had been no part of his evidence on 
commission directed to the question whether he had misapplied 
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Dblaboquk 

.gpramment ataxes^ and it was much better for him to stay and g g qzen- 

giTe his evidence and be cross-examined on that point. I think, holmb ft Co. 

therefore, that he ought to have his costs of the examination, and 

his costs of waiting for the examination. Then as to his costs of 

waiting to give evidence personally. The Master has disallowed 

these for two reasons. I have already dealt with the first, which 

is, that his evidence taken on commission should have been read ; 

the second reason is that he has recovered a verdict for his wages 

during the time that he remained on shore previous to the triaL 

But the two remedies are not ad idem. The Master was asked to 

allow the plaintiff bis expenses of being on shore while he was 

waiting for the trial ; the Act enables him to recover wages not 

actually earned, up to the time of payment of the wages actually 

earned. The Master's order must, therefore, be reviewed as to 

this item also. 

Order to review taxation. Stay of execution for 14 days ; the 
amount of the allocatur to be paid to the plaintiff's sob'citor, on 
bis personal undertaking to return any items subsequently taxed 
off. 

Solicitor for the plaintiff: Bobert Oreendng. 
Solicitors for the defendants : W. W. Wynne & Son^ agent for 
Simpson & Norths Li?erpool. 



(9.) PICASSO V. TRUSTEES OF MARYPORT HARBOUR. 1884 

Witness kept in Italy for Trial here. 



Where it is raascHiable to keep a seaman on shore irntil the trial of the action, 
the costs of so keeping him should be allowed, although he is kept at his home 
out of the jurisdiction. 

This was an appeal from the Master s taxation of oost^. 
The Master held that the costs of keeping the captain of a 
vessel on shore at his home in Genoa, where he had been sent 
until the trial of the action here, in which he was a necessary 
witness, could not be allowed. He allowed the costs of bringing 
the witness from Genoa to England for the trial, but said that 
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ly. Taxation of— continued. 

the cost of keeping a witness for the trial could only be allowed if 
he was kept within the jurisdiction. 

Barnes, for the plaintiff, submitted that the sole question was 
what reasonable expense had been incurred in keeping the witness 
for the trial, and referred to Order lxv., r. 27, sub.-r. 9. 

BuckniU, for the defendants, contended that the Master should 
have also disallowed the cost of bringing the witness from Genoa. 

Field, J. : — I think it is plain from the rule that Mr. Barnes 
has referred to that the Common Law Courts have a larger power 
of allowing costs to witnesses than they formerly had. I think 
that the allowance of costs as between party and party that for- 
merly prevailed did not give the successful party a fair indemnity 
for his costs. I think even now that a proper indemnity is often 
not given. I wish to make litigation as cheap as possible; but 
the successful party ought not to be deprived of what it is 
intended that he should have, an indemnity against costs reason- 
ably incurred in prosecuting or defending the action. If any 
unnecessary costs have been incurred, the Master has full discre- 
tion to disallow them ; and in such a case I do not generally 
interfere. Here the Master has not exercised his discretion. He 
has allowed the costs of the journey from Genoa to England, which 
shews that he thought it a proper thing to bring him over. It is 
clear that those costs are rightly allowed, and that it was a proper 
thing to keep him at Genoa. The plaintiff has recovered a verdict, 
so that the proceeding has not been fruitless. The Master would 
have allowed the cost of keeping him here ; and to have kept him 
here would have cost more than sending him to Genoa, and keeping 
him there. I am told that in an Admiralty case (unreported) 
similar expenses have been allowed. The Master was right in 
following the old practice. I am now laying down a new practice 
that I think should be followed for the future. 

Appeal allowed. 

Solicitors for the plaintiff : Cooper iSk Co. 
Solicitors for the defendants : Gregory & Co. 
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COSTS— oonhniMxI. 

IV. Taosatian of-- continued. 

Order LXV, 

19. The Taxing Masters shall be respectiyely assistant to each 
other, and in the discharge of their duties, and for the better 
dispatch of the business of their respective offices, any Taxing 
Master may tax or assist in the taxation of a bill of costs which 
has been referred to any other Taxing Master for taxation, and for 
ascertaining what is due in respect of such costs, and in such case 
shall certify accordingly. 

27 : — (39.) Any party who may be dissatisfied with the allowance 
or disallowance by the taxing officer, in any bill of costs taxed by 
him, of the whole or any part of any items, may, at any time before) 
the certificate or allocatur is signed, deliver to the other party in- 
terested therein, and carry in before the taxing officer, an objection 
in writing to such allowance or disallowance, specifying therein 
by a list, in a short and concise form, the items, or parts thereof, 
objected to, and the grounds and reasona for such objections, and 
may thereupon apply to the taxing officer to review the taxation 
in respect of the same. 

(40.) Upon such application the taxing officer shall reconsider 
and review bis taxation upon such objections, and he may, if he 
shall think fit, receive further evidence in respect thereof, and, if 
so required by either party, he shall state either in his certificate 
of taxation or allocatur, or by reference to such objection, the 
grounds and reasons of his decision thereon, and any special facts 
or circumstances relating thereto. 



(10.) ROSS t;. ASH WIN and Amotheb. 18S4 

Chancery Items rtferred to Chancery Master — AUooatur as to whole BtU — .^....^^..^ 

Oiffections^ how carried in* 

Where the Taxing Master in the Queen's Bench Diyision refers the taxation of 
port of a bill of costs to a Master in the GhaDcery Division, objections to any 
part of the taxation are to be carried in before, and the allocatur as to the whole 
bill given by,, the Master in the Queen's Bench Division. 

This was an application with reference to the taxation of a 
bill of costs. The action had been commenced in the Chancery 

£ 
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"j^ IV. TaxcUion of—eontinned. 

j^^jjf Division but subsequently transferred to the Queen's Bench 
Division. The Taxing Master in the Queen's Bench Division 
had referred the taxation of the >co8ts incurred prior to the 
transfer to a Master in the Chancery Division. The question 
had arisen as to how objections to the taxation of the costs of 
the Chancery proceedings were to be carried in — ^Whether before 
the taxing officer in the Queen's Bench Division or in the Chancery 
Division. 

V 

Field, J. : — There is no doubt whatever as to the power of a 
Master to refer part of the costs of an action for taxation to 
another Master, as has been done in this case. That is provided 
for by Order lxv., r. 19. Master Brewer has very properly re- 
ferred that part of the bill which relates to Chancery proceedings 
to Master Wainwright for taxation. Master Wainwright has 
commenced his taxation of that part of the bill. He must con* 
elude his taxation, and then report the result to Master Brewer. 
Any objections to any part of the taxation will then be carried in 
before Master Brewer, who can refer any objections to that part of 
the bill taxed by Master Wainwright to him that he may state 
the grounds of his decision. Master Brewer will then give the 
allocatur as to the whole bill. 

Solicitors for the applicant : Lwmley & Lwndey, 

See Execution (2). Harris v. Jewell ai^d Another. 

V. Of unnecessary Proceedings. 

Order LXV. 

27: — (20.) The Court or Judge may, at the hearing of any cause 
or matter, or upon any application or proceeding in any cause or 
matter in Court or at Chambers, and whether the same is objected 
to or not, direct the costs of any indorsement on a writ of summons^ 
pleading, summons, affidavit, evidence, notice requiring a state* 
ment of claim, notice to produce, admit, or cross-examine witnesses 
account, statement, procuring discovery by interrogatories or 



KEP0RT8 IN CHAMBERS. 61 

V. Of unnecessary Proceedings ^continued. 

order^ applications for time, bills of costs, seryice of notice of 
motion or summons, or other proceeding, or any part thereof, 
which is improper, yexatious, unnecessary, or contains vexatious 
or unnecessary matter, or is of unnecessary length, or caused by 
misconduct or negligence, to be disallowed, or may direct the 
taxing officer to look into the same and to disallow the costs 
thereof, or of such part thereof as he shall find to be improper, 
unnecessary, vexatious, or to contain unnecessary matter, or to be 
of unnecessary length, or caused by misconduct or negligence; and 
in such case the party whose costs are so disallowed shall pay the 
costs occasioned thereby to the other parties; and in any case 
where such question shall not have been raised before and dealt 
with by the Court or Judge, it shall be the duty of the taxing 
officer to look into the same (and, as to evidence, although the 
same may be entered as read in any decree or order) for the 
purpose aforesaid, and thereupon the same consequences shall 
ensue as if he had been specially directed to do so : and in the 
Queen's Bench Division the Master shall make such order as may 
be required to effect the object of this regulation. 

(11.) GU^RET AND Anothjsb v. YOUNG. 1883 

Separate Actions against UnderwrUers, 1_ 

A Buccessful plaintiff will be ordered to pay to the dtffendants any extra 
costs occasioned by his bringing separate actions, instead of including all the 
defendants in one writ. 

This was an application to stay proceedings upon payment 
of the sum claimed and costs, less certain costs alleged to be 
unnecessary. 

These were sixteen actions against underwriters which bad 
been consolidated by order. The defendants now desired to pay 
as for a total lo>s, but objected to pay the costs of the sixteen 
writs. 

For the defendants, it was contended that the universal practice 
now was either to join all the underwriters in one action or to 
proceed against one and procure an undertaking from the otiiers 

e2 
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1883 C06T8 — eontinved. 

V. 0/ v/nneeessary Proceedings — eontinued. 

to be bound by the result; that the es^tra costs involved in 
issuing sixteen separate writs would be about SOI. ; and that Order 
liXV., r. 27, sub-r. 20, gave power to disallow such costs. 

Baugh AUen, for the plaintiffs, contended that there was nothing 
in the Rules to prevent a plaintiff bringing separate actions ; that 
the objection sbould have been taken and the costs provided for 
when the consolidation order was made ; and that, as this was a 
summons in the action ordered to be tried, the costs in the other 
fifteen actions could not now be dealt with. 

Field, J., ordered tbat the plaintiffs should have their costs in 
this action, and tbat, as to the other actions, the plaintiffs should 
pay to the defendants such costs, if any, as they had been put to 
by the bringing of separate actions in lieu of including all the 
defendants in one writ 

Solicitors for the plaintiffs : Ingledew dt Ince. 
Solicitors for the defendants : ^oZ^cma, BiM & Waiton. 

VI. Security for. 

Order LXV. 

6. In any cause or matter in which security for costs is required 
the security shall be of such amount, and be given at such times, 
and in such manner and form, as the Court or a Judge shall 
direct. 

1884 (12.) LE BANQUE DES TRAVAUX PUBLIQUE8, &c. v. WALLIS. 

¥eb 29 
'_ '_ Action by Foreigner — Pending Summons/or Judgment under Order xiv. 

An application for security for the costs of an action commenced by a 
foreigner should not be adjourned on the ground that a summons for judgment 
under Order xiv. is pending. 

This was an appeal by the defendant from the Master's refusal 
(o order security for costs. 
Upon the hearing before the Master it was stated on behalf of 



REPORTS IN CHAMBERS. 
G08T8 — continued. 

VL SeeurUyfor — continued, 

the plaintiffs that an apt^lication was about to be made for 
judgment under Order xiv. The Master thereupon adjourned 
the summons until the summons for judgment had been heard. 
It was stated that this was done in accordance with the usual 
practice. 

Field, J. : — ^The plaintiffs in this case are foreigners, and it 
is admitted that the defendant is entitled to come at the time 
that he does, and to ask for security for costs. The plaintiffs sajr 
that they are going to mc^e an application under Order xiv., that 
that application would come on some time and may be successful, 
and that they would then be entitled to have the money back. 
Upon that suggestion the Master postpones making the order. I 
do not think that that practice is right. Supposing the plaintiffs 
&il in their application and shoald turn out not to be responsible 
people, the defendant might not be able to get such costs as had 
then been incurred. The proper order to make in such a case 
is : — That the plaintiffs give security for 50Z., with liberty to apply 
for increase of security, if summons under Order xiv. be not heard 
or be dismissed. 

Order, as abova 

Solicitors for the plaintiffs : Neish dk Howell. 
Solicitors for the defendant : 0. 0. EUis Munday & Go. 



53 



1884 



Lk Bamqub 

D0 Tbavaux 

pcbliqubs 

Waluc^ 



(13.) DE St. MiLRTIN v, DAVIS & Co. 

Action by Foreigner — Diecretion as to maJeing Order — Aheence qf Drfenoe. 

No order for security for the costs of an action commenced by a foreigner 
should be made, where there is a clear admission of liability by the defendant. 

This was an appeal by the plaintiff from the order of the Master 
that he should give security for the costs of the action on the 
ground that he was a foreigner resident abroad. As a summons 
for judgment under Order xiv. was pending, security, to the ex- 
tent of 50Z. only, had been ordered, with liberty to defendants to 
apply for increase of amount. 



Mareh 25. 
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1H84 C08T8 — eantinued, 

jyj^^ VI. Security for — eonHntied.. 

Martin rj;^^ defendants had written a letter to the plaintiff admitting 

Davis & Co. that they owed him the amount claimed, and saying that they 
were not able to meet their liabilities. 

Field, J. : — It is an equitable rule that where a plaintiff who 
resides out of the jurisdiction sues a defendant within the jaris- 
diction, inasmuch as the party who is within the jurisdiction may 
succeed in the action and would have to go abroad to recover his 
costs, the plaintiff shall give security for the costs before they are 
incurred. But in the present case it is said that it is impossible 
that the plaintiff can have to pay costs, because a direct admission 
by the defendants of their liability is produced. The reason for 
the rule does not therefore apply here ; and the only question is 
whether I have any discretion as to making an order. I think 
that I have, and that I ought to exercise it in this case by reliev- 
ing the plaintiff from giving security. 

Appeal allowed ; costs plaintiff's in any event. 

Solicitor for the plaintiff: W. F. Nohes. 

Solicitors for the defendants : James^ 8<m, it James. 

See Discovery (2), (7), (9), (10), (11), (12), (13), (14), 
(15), (16). J. & E. Hall v. Liabdet (No. 2). 
Jaoobs v. Gbbat Westbbn Railway Co. Com- 

PAGNIE &0. DU PaCIFIQUE V. GuaNO Co. BuBB V. 
HUBBABD. HeNDEBSOK V. BiPLET AUD OtHEBS. 

Law and Lindsay v. Budd. Smith v. Beed & 
Othebs. Campbell and OTHEfis v. Lobd Poulett 
AifD Othebs. Jubb v. Bibbs & Hill. Jones v, 
Jones and Anotheb. 

COSTS— continued. 

See Pending Proceedings (2). E. v. F. 
See Payment into Court. Cbossland v, Botjtledge. 
See Relief (1). Bond v. Fbeke. 
Lien for. See Detention of Goods. Mobqan v. Gbeat- 
bex. 
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008T8 — eontinued. 

Interest on. See Execution (1). Ptmak & G . v 

BOBT, BOULTON, AND ANOTHER. 

Of sheriff or party interpleading. See Interpleader (2), 
(3). Seable and Co. v. Matthews; Fox & Co.,. 
ol&imants. C. v. D. 

Judgment for. See Pleading (8). Wood v. Goodwin. 

Of receiyer. See Beoeiver (1). Davy and Another v. 
Price. 

Liability of third party for. See Third-party Proce- 
dure (3), (10). Jablochkoff Electric Light Co. 
V. McMuRDO; Whitehall, third party. Bates v. 
Burchell ; Carter, third party. 

OOUITEBOLAIIL 

See Parties (2). Eyre v. Mobeino. 

See Pleading (8). Wood v. GtooDwiN. 

Upon affidavit. See Detention of Groods. Morgan v. 

Greatrex. 
Stay of. See Stay (2). Spartau & Co. t;. Van Hoorn 

AND Anotheb. 
By third party. See Third-party Procedure (6), (7). 

Caister v. Chapman ; Holmes, third party. Borough 

AND Another v. Jones ; Hickman, third party. 

CODBTY OOVBT. 

County Court Act, 1867 (30 & 31 Vict. c. 142). 

S. 7. Where in any action of contract brought or commenced in 
any of Her Majesty's Superior Courts of Common Law, the claim 
indorsed on the writ does not exceed 50/., or where such claim, 
thoagh it originally exceeded 50Z., is reduced by payment, or 
admitted set-off, or otherwise, to a sum not exceeding 502., it 
shall be lawful for the defendant in the action, within eight days 
from the day upon which the writ shall have been served upon 
him, if the whole or part of the demand of the plaintiff be con- 
tested^ to apply to a Judge at chambers for a summons to the 
plaintiff to shew cause why such action should not be tried in the 
County Court, or one of the County Courts, in which the action 
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CODHTY COTTBLT^HSOnHnued. 

might have been commenoed ; and on the hearing of such sum- 
mons the Judge shall, unless there be good cause to the contrary, 
order such action to be tried accordingly, and thereupon the 
plaintiff shall lodge the original writ and the order with the 
Registrar of the County Court mentioned in the order, who shall 
appoint a day for the hearing of the cause, notice whereof shall be 
sent by post or otherwise by the Registrar to both parties or their 
attorneys, and the cause and all proceedings therein shall be 
heard and taken in such County Court as if the action had been 
originally commenced in such County Court ; and the costs of the 
parties in respect of proceedings subsequent to the order of the 
Judge of the Superior Court shall be allowed according to the 
scale of costs in use in the County Courts, and the costs of the 
preoeedings previously had in the Superior Court shall be allowed 
according to the scale in use in such latter Court. 

1884 SMITH V. HURLEY. 

^^ Remitting Action for Trial to — Pending Summons^ under Order xir. 

It is good cause for adjourning an application to remit an action for trial to 
the Ck>unty Court, that a summons for judgment under Order xiv. is pending. 

This was an appeal by the defendant from the Master^s refusal 
to remit an action of contract to the Cardiff County Court for 
trial, under 30 & 31 Vict. c. 142, s. 7. 

The action was brought to recover 38Z. lOa. lOd., the price of 
goods sold and delivered. When the application to remit came 
on for hearing before the Master, the plaintiff stated that he was 
about to apply for judgment under Order xiv., and asked that 
the defendant's application might be adjourned until the sum- 
mons for judgment had been heard. The defendant opposed thisy 
on the ground that the action ought to have been commenced in 
the Cardiff County Court, as both the plaintiff and defendant 
resided in the district, and the goods were delivered there. His 
affidavit further stated that he had a good defence, as he never 
had had any of the goods alleged to have been sold to him. The 
Master adjourned the application until after the summons under 
Oi-der XIV. had been heard. 
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OBOWH 



Field, J. : — I have come to the conclusion that the Master's Smith 
order was right. The question turns upon s. 7 of the County Hublet. 
Courts Act, 1867. The question is what is *^ good cause to the 
contrary/' within the meaning of that section ; and whether when 
the plaintiff undertakes to proceed at once to obtain an adjudi- 
cation upon a summons under Order xiv., the pendency of sucli 
a summons is an answer t6 the application. At first I thought 
** good cause to the contrary " should be construed to mean some 
more direct answer to the application than this is. But I am 
now of opinion that that would be rather a narrow construction 
of the words, and that when a Master is satisfied that there is 
an honest intention to apply at once for judgment under Order 
XIV., he may adjourn the applictation to remit until that has been 
done. 

Appeal dismissed. 

Solicitors for the plaintiff : Fields RoseoSf dt Co* 
Solicitors for the defendant : BeUy Brodriek^ dt Gray. 

See Costs (2). Eyaks v. Edwabds. 

Scale of costs, when applicable. 8ee Costs (3), (4), 

(6), (7). Oppenheimeb v. Davenport & Co. Bye 

V. EiBBT. Mendelssohn v. Hoppe. Copley v. 

Jaokson & Co. 
Act, 1867, 8. 10. 8ee Discovery (15). Jubb v. Bibbs & 
' Hill. 
Bemoval of action from. See Jurisdiction (1). Chubton 

V. Wilkin and Othebs. 
Act, 1867, s, 5. See Third-party Procedure (10). Bates 

V. BuBCHELL ; Cabteb, third party. 

COVBT OF ZZOHXQVSB, 

Jurisdiction of. See Jurisdiction (1). Chubton v, 
Wilkin and Othebs. 



Beceiver, actions against. /See Jurisdiction (1). Chubton 
V. Wilkin and Othebs. 



BSATH 
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DAXAGS8, 

Assessment of. See Costs (1). Gath v. Howarth. 
See Default. Macdonald v. Antelme 

Patterson & Co. 
Tnterrogatories as to. See Discovery (o)- O'Meara v. 

Stone and Another, 
By collisioDy action for. See PreUminary Act. Webster 

V. M, S. & L. Eailway Co. 

Of partner between judgment and execution. See Blxe- 
cution (3). Thos. Davis & Son v. Andbews. 

DSBSHTOBES 

Secured upon goods of company. See Interpleader (5). 
Brocklehurst v. Railway Printing and Publish- 
ing Co. ; Eldridge and Pearson, claimants. 



Attachment of. See Attachment (1), (2). LuoT v. 

Wood. Mack v. Ward ; Oldham, garnishee. 
Mere denial of. See Pleading (7). Copley v. Jackson 

&Co. (No. 2). 

Detention of. See Detention of Goods. Morgan v. 
Oreatrex. 



DEFAXTLT. 



Order XIIL 

5. Where the writ is indorsed with a claim for detention of 
goods and pecuniary damages, or either of them, and the defen- 
dant fails, or all the defendants if more than one fail, to appear, 
the plaintiff may enter interlocutory judgment and a writ of 
inquiry shall issue to assess the value of the goods and the 
damages, or the damages only, as the case may be, in respect of 
the causes of action disclosed by the indorsement on the writ of 
summons. But the Court or a Judge may order that, instead of a 
writ of inquiry, the value and amount of damages, or either of 
them, shall be ascertained in any way which the Court or Judge 
may direct. 
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ORDEB XXXVL 

57. In every action or proceeding in the Queen's Bench Divi* 
sion in which it shall appear to the Court or a Judge that the 
amount of damages dought to be recovered is substantially a 
matter of calculation, it shall not be necessary to issue a writ 
of inquiry, but the Court or a Judge may direct that the amount 
for which final judgment is to be entered shall be ascertained by 
an officer of the Court, and the attendance of witnesses and the 
production of documents before such officer may be compelled by 
subpoena, and such officer may adjourn the inquiry from time to 
time, and shall indorse upon the order for referring the amount of 
damages to him the amount found by him, and shall deliver the 
order with such indorsement to the person entitled to the damages, 
and such and the Uke proceedings may thereupon .be had as to 
taxation of costs, entering judgment, and otherwise, as upon the 
finding of a jury upon a writ of inquiry. 

Order XXXVIL 

1. In the absence of any agreement in writing between the 
solicitors of all parties, and subject to these rules, the witnesses at 
the trial of any action or at any assessment of damages shall be 
examined viva voce and in open Court, but the Court or a Judge 
may at any time for sufficient reason order that any particular feust 
or facts may be proved by affidavit, or that the affidavit of any 
witness may be read at the hearing or trial, on such conditions as 
the Court or Judge may think reasonable, or that any witness 
whose attendance in Court ought for some sufficient cause to be 
dispensed with be examined by interrogatories or otherwise before 
a coomiissioner or examiner ; provided that, where it appears to 
the Court or Judge that the other party, bond fide, desires the 
production of a witness for cross-examination, and that such 
witness can be produced, an order shall not be made authorizing 
the evidence of such witness to be given by affidavit 
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1884 MACDONALD v. ANTELME PATTERSON & Co. 

_J *_ Of Appearance^Inquiry as to Damages-^ Order for Inquiry he/ore Master- 
Giving Evidence of Witnesses Abroad by Affidavit. 

Where a defendant fails to appear, the amount of damages may he ordered to 
be ascertained by a Master, although they are not substantially a matter of 
calculation within Order xxxyi., r. 57. 

The evidence of witnesses resident abroad may be ordered to be given by 
affidavit. 

This was an appeal from the refusal of a Master to order that 
the amount of damages should be ascertained by a Master instead 
of by a writ of inquiry, and that the evidence of two of the plain- 
tiff's witnesses should be given by affidavit. 

The action was brought to recover damages for breach of a 
charterparty. Judgment had been signed in default of appear- 
ance. The breach in question was for delay in loading a vessel at 
Newcastle, New South Wales. The amount claimed was about 
8Z. per day for sixteen days and incidental expenses. 

Wineht for the plaintiff: — As the amount claimed is small, it 
is desired to have the inquiry before a Master in order to save 
expense. The Master thought that the amount of damages 
sought to be recovered were not substantially a matter of calcu- 
lation within Order xxxYi., r. 57 ; but this application is made 
under the last words of Order xin., r. 5, which are quite general. 
The two witnesses, whose evidence it is sought to give by affidavit, 
reside at Newcastle, and were acting for the plaintiff in this 
matter. By Order xxxvn., r. 1, a Judge may order any part of 
the evidence to be by affidavit. 

The defendants did not appear. 

Field, J., ordered that the amount of the damages should be 
asertained by a Master, and that the evidence of the witnesses at 
Newcastle, New South Wales^ should be given by affidavit. 

Solicitors for the plaintiff: B. Miller ^ Wiggins & Naylor. 

See Execution (4). Cobbett and Othbbs v. Lewin 

AND AnOTHEB. 
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By third party. See Third-party Procedure (3), 
Jablochkoff Electric Light Co. v. McMurdo; 
Whitehall, third party. 

Of defeace. See Judgment (5). Perks v. Mylrea. 

&e Pleading (4), (5), (6). G.v.H. Hobson 

V. Monks and Another. Egerton v. Anderson. 

DXRVOX. 

See Pleading (2), (3), (7), (8). Wood v. Goodwin, 
Copley v. Jackson & Co. (No. 2). Whiting v. 
East London Waterworks Co. Smith & Co. 
V. British Marine Mutual Insurance Associa- 
tion. 

Of bankruptcy. See Judgment (2). Clifford and 
Another v. Budds and Another. 

Of fraud. See Judgment (3). Millard v. Baddelet 
AND Others. 

Default of. See Judgment (5). Perks v. Mtlrea. 

— /8e6 Pleading (4), (5), (6). G.r.H. Hobson 

V. Monks and Another. Egerton v. Anderson. 

DBFEHBAHT, 

Adding, after judgment. See Parties (1). Heard and 

Another v. Borowardt. 
Made third party by co-defendant See Third-party 

Procedure (11). Flower v, Todd and Another. 

DELAY, 

Ground for refusing third-party notice. See Third-party 
Procedure (2). Hutchison v. Colorado United 
Mining Co. 

DILIYI&T 

Of specific goods. See Detention of Goods. Morgan 

V. Gbeatrex. 
Writ of. See Execution (4). Corbett and Others r. 

Lewin and Another. 
Of statement of claim, when necessary. See Pleading (4). 

G. V. H. 
Of defence. &e Pleading (4), (5), (6). G.v.H. Hobson 

V. Monks and Another. Egerton v. Anderson. 
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DXVIAL 



DXPOeiT 



DEKUBBSB, 

Proceedings in lieu of. See Mandamus. Beo. v. 

Cheshunt LocAii Board. 
. See Pleading (9). Parsons 

AND Another v. Burton. 

Of liability, payment into Court with. See Payment 
into Court. Crobland v. Boutledoe. 

Of debt. See Pleading (7). Copley v. Jackson & Co. 
(No. 2). 

For costs. See Discovery (2), (7), (9), (10), (II), (12), 
(13), (14), (16), (16). J, & E. Hall v. Liardet 
(No. 2). Jacobs v. Great Western Bailway Co. 

COMPAGNIB &C. DU PaCIFIQUB V. GuANO Co. BuRR 

V. Hubbard. Henderson v. Bipley and Others. 
Law & Lindsay v, Budd. Smith v. Beed and 
Others. Campbell and Others v. Lord Poulett 
AND Others. Jubb v. Bibbs & Hill. Jones v. 
Jones and Another. 

. See Pending Proceedings (2). E. v. F. 

. See Third-party Procednre (10). Bates v. 

Burchell ; Carter, third party. 

DXFOUTIOV. 

Not used at trial. See Costs (8). Delaroque v. S. S. 

OXENHOLME & CO. 



HETEHTIOV. 



Order L. 



8. Where an action is brought to recover, or a defendant in his 
defence seeks by way of counter-claim to recover specific property 
other than land, and the party from whom such recovery is sought 
does not dispute the title of the party seeking to recover the same, 
but claims to retain the property by virtue of a lien or otherwise 
as security for any sum of money, the Court or a Judge may, at 
any time after such last-mentioned claim appears from the plead- 
ings, or, if there be no pleadings, by affidavit or otherwise to the 
satisfaction of such Court or Judge, order that the party claiming 
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DBTZmOV — ooniinued. 

to recover ihe property be at liberty to pay into Court, to abide 
the event of the action, the^ amount of money in respect of whicli 
the lien or security is claimed, and such further sum (if any) for 
interest and costs as such Court or Judge may direct, and that, 
upon such payment into Court being made, the property claimed 
be given up to the party claiming it. 



MORGAN v. GREATREX, 1884 

0/ Oooch — Recovery of Specific Property — Mortgage Deeds retained <u Security '_^ 

for Costs — Application for Delivery of Deeds on Payment into Court of Costs* 



lu an action for a mortgage debt, where the mortgagor pays the amount 
claimed into Court, and it is taken out in Batis&ctiou of the debt, he cannot 
obtain an order for delivery up of the deeds upon payment into Court of mort- 
gagee's costs, there being no counter-claim. 

This was a summons asking that, upon payment into Court of 
the amount claimed by the plaintiff as mortgagee's costs, the 
plaintiff should be ordered to give up to the defendant in the 
action all title-deeds and documents in his hands relating to the 
deed or mortgage mentioned in the indorsement on the writ of 
summons. 

The action was brought by mortgagee against mortgagor on tlie 
covenant in the mortgage deed for payment of jHincipal and 
interest. The defendant paid into Court the full amount claimed, 
and the plaintiff took it out in satisfaction of his daiuL The 
defendant then took out the above summons. 

It was argued, in support of the application, that the case came 
within Order L., r. 8, as the deFendaut was seeking to recover 
specific property, his title to which was not disputed, the mortgage 
debt being now paid, and the mortgage deeds only being claimed 
to be retained as security for costs. 

Butt, J.:— I consider that this case is not within the rule. 
There is no counter-claim here ; neither is it alleged that any 
ground for a counter-claim existed until the money paid into 
Court was taken out in satisfaction. I am asked to consider the 
claim made by the defendant upon a£Sdavit as equivalent to a 
counter-claim. Even if I could do that in any case, here the 
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Morgan defendant has paid the whole sum into Court, and admitted ther^ 
GrJ^bbx. is no defence. 

No order. 

Solicitors for the plaintiff: FardeU & Dashwood. 
Solicitors for the defendant: Bower^ Cotton^ & Bower, agents 
for r. K Stephens, Cardiff. 

See Execution (4). Corbett and Others v. Lewin 

AND Another. 
Of seaman as witness. See Costs (8), (9). Delaroque v. 

s. s. oxenholme & co. ploasso v. trustees of 

Maryport Harbour. 



DIABT, 



Extracts since litigation. See Prodnction (1). Land 
Corporation op Canada v. Puleston. 



PISXOTIOlIt, 

Third party. See Third-party Procedure (4), (6), (7), 
(8), (9), (11). BoTT & Co. v. VoN Dadelszbn. 
Caister v. Chapman ; Holmes, third party. 
Borough and Another v. James; Hickman, third 
party. Jones v. Arthur Elderton ; Anna Eliza- 
beth Elderton, third party. Gloucestershire 
Banking Co. r. Phillipps and Another ; Creagh, 
third party. Flower v. Todd and Another. 

PIBOOYXBY. 

I. IfUerrogatories. (1), (2), (3), (4), (5), (6), (7), (8). 
II. Secwnty for Costs. (9), (10), (11), (12), (13), (14), 
(15), (16). 

I. Interrogatories. 

Order XXXI 

1. In any action where relief by way of damages or otherwise is 
sought on the ground of fraud or breach of trust, the plaintiff may 
at any time after deliyering his statement of claim, and a defen* 
dant may at or after the time of delivering his defence, without 
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I. IfUerrogatories — continued. 

any order for that purpose, and in every other cause or matter the 
plaintiff or .defendant may by leave of the Conrf or a Judge, deliver 
interrogatories in writing for the examination of the opposite 
parties, or any one or more of such parties, and such interrogatories 
when delivered shall have a note at the foot thereof, stating which 
of such interrogatories each of such persons is required to answer : 
Provided that no party shall deliver more than one set of interro- 
gatories to the same party without an order for that purpose : 
Provided also that interrogatories which do not relate to any 
matters in question in the cause or matter shall be deemed irrele- 
vant, notwithstanding that they might be admissible on the oral 
cross-examination of a witness. 

2» In deciding upon any application for leave to exhibit inter- 
rogatories, the Court or Judge shall take into account any offer 
which may be made by the party sought to be interrogated, to 
deliver particulars, or to make admissions, or to produce documents 
relating to the matter in question, or any of them. 



(1.) J. & E. HALL V. LLARDET. isss 

Orf. 30. 



Obtaining Leave for — Statement ae to proposed Nature (/, aujicient 

It is not necessary before the bearing of a snmmons for leave to deliver inter- 
ro^tories to serve the opposite party with a copy of the proposed interrogatories. 

This was a summons taken out by the plaintiff to deliver inter- 
rogatories, in an action for the price of work and labour done in 
constructing certain models. The statement of defence denied 
the defendant's liability and counter-claimed in respect of the 
negligent performance of the work. Upon the hearing of the 
summons before Master Pollock, the defendant took the* objection 
that he had not been served with a copy of the proposed interro- 
gatories, and that that was a necessary preliminary to obtaining 
leave. 

The Master referred the question to the Judge. 

English Harrison^ for the plaintiffs : — If this objection were to 
prevail, the costs would have been unnecessarily incurred in the 
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J. & £. HalIi 

LlABDST. 



1883 JaJBCOTSKY^-coTUinued. 

I. Interrogatories — continued. 

preparation and service of copies of the proposed interrogatorieSy 
in every case in which leave to interrogate was refused. 

Baker J for the defendant : — Under r. 1 of Order xxxi., there are 
two classes of interrogatories^ one with and the other without 
leave. Where no leave is necessary, rr. 6 and 7 of the same order 
apply ; but where leave is neceasary, the interrogatories are to be 
gone into upon the application for leave. 

The other argnmeDts on both sides are noticed in the judgment. 

Field, J. : — Tbis was a summons for leave to deliver interro- 
gatories under r. 1 of Order xxxi., referred to me by the Master. 
The objection was taken before the Master that leave ought not to 
be given, because the party applying had not, with the service of 
the summons, delivered to the opposite party a copy of the pro- 
posed interrogatories. This was said to be necessary, first, because 
the language of r. 1 of Order xxxi. involves the exercise of a 
discretion by the Judge as to each specific interrogatory ; and, 
secondly, in order to enable the party sought to be interrogated to 
decide whether he would make any offer within r. 2 of the same 
Order. There is no doubt but that r. 1 does render necessary the 
leave of the Judge for the delivery of interrogatories, and that, for 
the purpose of deciding whether such leave should be given, the 
Judge must have before him some statement as to what is the 
nature of the proposed interrogatories; but I think that that 
necessity will be amply satisfied by the ordinary statement made 
by the party applying of the nature of the action, of the issues 
involved, and of the general scope and object of the proposed 
interrogatories. 

If, upon that statement, it appeared that they would be irre- 
levant, or that the matters intended to be inquired after were 
scandalous or came under any of the objections enumemted in 
rr. 6 and 7 of Order xxxi., the Judge would no doubt exercise his 
dit^cretion by refusing to allow any interrogatories to be adminis- 
tered, in order to avoid expense. But rr. 6 and 7 distinctly point 
out, that after interrogatories have been delivered in pursuance of 
the Order, any one of them may be objected to by the party 
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I, Interrogatories — continued. j &£. Hall 

required to answer^ and upon a fresh application for that purpose L[au>et. 
to the same, or another Judge, struck out ; and it is not, I think, 
the intention of the rules that one Judge should exercise his dis- 
cretion in specially allowiog a particular interrogatory, and that 
another Judge should subsequently exercise his, in disallowing the 
same interrogatory. The form No. 4 in App. K. of an order for 
directions, pursuant to Order xxx., provides for leave to deliver 
interrogatories by the plaintiff and defendant to each other ; and 
this strongly supports the contentioii that it cannot be intended 
that leave is not to be given until a copy of the proposed interro- 
gatories has been served on the other side. To hold otherwise 
would compel the party applying to have the interrogatories pre- 
pared and served upon the opposite party, and in a country case, 
to send a copy into the country, thus causing additional expense ; 
and one of the principal objects of the new Bules is to decrease the 
costs of litigation. 

I am, therefore, of opinion that it is not necessary, before the 
hearing of a summons for leave to deliver interrogatories, to serve 
the opposite party with a copy of the proposed interrogatories. 

Summons referred back to Master. 

Solicitors for the plaintiffs : Freshjields & Williams. 
Solicitors for the defendant : Donnithome & Ewer. 

(2.) J. & E. HALL V. LTARDET (No. 2). Nw, 12. 

Application for Leave — Security for Costs of. 

Upon an application for leave to interrogate, the Judge will not decide as to 
the relevancy of particular interrogatories. 

The consent of both sides is not a sufficient ground for dispensing with the 
deposit in respect of interrogatories, required by Order xxxi., rule 26. 

This was an application by the plaintiffs for leave to deliver 
interrogatories to the defendant^ on appeal from Master Pollock, 
who had refused leave. The action was brought for work and 
labour done in makiug a model windlass and a model crab for the 
purpose of exhibiting at the North-Eastern Tyne Exhibition. 

f2 
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LiAM)BT -^^^ statement of defence alleged that the windlass was defec- 

(No. 2). tive, by reason of its being out of proportion, &c., and that the 
erab came to pieces in the defendant's hands* 

English Harrison, for the plaintiffs ; — It is proposed to ask the 
defendant whether he did not obtain a prize at the exhibition for 
the windlass, and who the judges were* As to the crab, it is pro- 
posed to ask whether the defendant has not made a claim in 
respect of it against a railway company to whom we delivered it. 
It is for the other side to shew that these interrogatories will not 
be relevant. It is submitted that upon the question wliether the 
machine was out of proportion it is most relevant that it obtained 
a prize at the exhibition. This is not like the case of a horse, 
which is valuable for many purposes. A model windlass is for a 
definite object, and this machine was made by us for the defendant 
for the expresss purpose of exhibition. 

0. JE. Ellis, for the defendant : — The proposed interrogatories 
are irrelevant, because the prize may have been given without 
reference to the construction of the model. That the machine 
won a prize is totally immaterial to the issue, which is, whether 
the machine was in fact what it was represented to be. To ask 
the names of the judges is trying to get from us the names of 
witnesses whom they propose to call to support their case. These 
iuterrogatories are irrelevant within the last part of r. 1 of 
Order xxxi. As to the model crab, we are willing to state in 
writing that we have not made a claim against the railway 
company. 

Field, J,: — This was an application under Order xxxi. for 
leave to deliver interrogatories. The action is brought to recover 
the price of a model windlass and other machinery; and the 
defendant's case is that the model windlass is so imperfectly 
constructed that it is useless and unworkable. The plaintiffs 
were invited to say what they wanted the interrogatories for ; and 
they said that their contention was that the machine was useful 
and perfectly workable, so much so that it was exhibited at the 
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North-Eastern Tyne Exhibition and got a prize ; and that they ^• 

desired to ask whether this was not so, and who the Judges were. (Na 2X 
The defendant said that these interrogatories would not be 
relevant. I do not propose now to decide whether these interro- 
gatories are relevant or not. I have already said upon a former 
application in this case that it is not the intention of the Bules 
that upon an application for leave to deliver interrogatories the 
Judge should go into each specific interrogatory. As I then said, 
the form of order upon an omnibus summons, given in Appendix E. 
(No. 4), supports this view, as that provides *^ that the plaintiff 
and defendant be at liberty to deliver to each other interrogatories 
in writing " quite generally. I therefore decline now to exercise 
any judicial discretion as to these proposed interrogatories. All 
that I have to see is that this is a fit case for interrogating the 
defendant, that the general character of the proposed interro- 
gatories is not improper, and that it is not sought to administer 
them for the mere purpose of annoyance and worry. Where those 
conditions are satisfied, if the proposed interrogatories can possibly 
be in any degree relevant, I shall make the order. I may as well 
add that I have come to the conclusion that the proposed interro- 
gatories in this case would be relevant. The action is for the 
price of work done in constructing models of certain machines ; 
the defence is that the models are unworkable. If the judges at 
the exhibition gave a prize to the defendant for his invention, 
without reference to the constroction and without testing the 
working capacity of the model, that can be stated in the answer. 
If, on the other hand, the defendant did obtain a prize by means 
of this model, that does materially advance the plaintifGs' case 
and damage their opponent's. I had great doubt as to whether an 
interrogatory as to the names of the judges would be permissible ; 
but I now think it would be. I do not, however, preclude the 
defendant from taking any objection that he may be advised to 
do to any of the interrogatories in his answer. I think that the 
order for leave to deliver interrogatories should be general, and I 
shall not tie down the plaintiffs to any specific interrogatories, 
although it must be understood that they interrogate only as to 
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LiABDirr *^® particular points they have put forward. If they interrogate 
(Nu. 2). as to other matters, it will be at the peril of having the interro- 
gatories struck out. 

Leave to deliver inteiTogatories. 

The plaintiflTs also applied that security for the costs of the 
interrogatories, under Order xxxi., rr. 25, 26 (a), might be dis- 
pensed with, the other side consenting. Order xxxr., r. 3 (b)^ 
was referred to. . 

Nov. 14. Field, J.: — This was an application for leave to 
deliver interrogatories, as to which I have already decided, and 
also for liberty to dispense with the security for costs of interro- 
gatories, provided for by Order xxxi., r. 26 (a). No reason was 
given, connected with the plaintiffs, why the deposit should not be 
made, but the Counsel who appeared for the defendant, the party 
interrogated, expressed his willingness to consent to an order 
dispensing with it. The question I have to decide is whether I 
ought to give the leave asked for, simply on the ground that the 
party interrogated consents. I have had the advantage of consult- 
ing several of my brethren and also Beveral of the Masters of the 
Court, and I have come to the conclusion that I ought not to dis- 
pense with this deposit, simply on the ground of consent. It is no 
doubt generally true that the parties to a litigation are at liberty 
to dispense with conditions that are imposed solely for their 
benefit ; and if I had thought that r. 26 (a) and the general scheme 
of the rules as to depositing this security had been brought into 
existence simply for the benefit of the party interrogated, I might 
have given the leave asked for. But, in considering the scope of 

(a) See p. 80, post. either with or without an application 

(b) "In adjusting the costs of the for inquiry, that such interrogatories 
cause or mutter inquiry shall at the in- have been exhibited unreasonably, yeza- 
stance of any party be made into the tiously, or at improper length, the oosta 
propriety of exhibiting such interroga- occasioned by the said interrogatories 
tories, and if it is the opinion of the and the answers thereto shall be paid in 
taxing officer or of the Court or Judge, any event by the parly in fault" 
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I. Interrogatories — eontiniied. 

those Rules, I have come to the conclusion that the condition is 

not imposed solely for the benefit of the party interrogated. It is, (No. 2). 

I think, intended generally to prevent what had been found to be 

a very oppressive system. This safeguard, which the Bales have 

created, wonld be very much weakened, and would gradually be 

totally destroyed, if a system of consenting to its not coming into 

operation is once arrived at. As both of the parties to a litigation 

are in the habit of delivering interrogatories to one another, one 

may be willing to relieve the other to-day, in order that he may 

be relieved in his turn on the next day ; and in a short space of 

time it would become almost ungracious in any party to insist on 

the performance of this condition. I cannot, therefore, dispense 

with the deposit, and unless it is made within three days, all 

further proceedings in the action must be stayed. 

Solicitors for the plaintiffs : Freshfidds dt Williams. 
Solicitors for the defendant : Donnithorne dt Ewer^ 

The rule here laid down that the deposit would not be dispensed with simply 
on' the ground of consent was followed in subsequent cases. In Aste^ Son, A 
KerchevcU v. Trumore, Weston d: Co, both parties appealed, with the result that 
the present judgment was affirmed by the Divisional Court and the Court of 
Appeal (a). The cases in which the deposit has been dispensed with will be 
found under Discovery, n. Security for Costa. 



(3.) JONES V. LONDON KOAD CAR COMPANY. Nov. 22. 

Leave to deliver. 

The plaintiff in an action for personal injuries may interrogate the defendants 
as to the circumstances of the accident and as to reports by their servants. 

This was a summons for leave to deliver interrogatories, on 
appeal from the Master s refusal to make an order. 

The action was brought for damages for personal injuries sus- 
tained by the plaintiff through being thrown off a car belonging 
to the defendants. The statement of defence had been delivered, 
and alleged that the occurrence was an unavoidable accident 

(a) 49 L. T. Rep. 742. 
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London Road ^' -P* ^' Soxdll, for the plaintiff : — Leave is asked to interro- 
Gab orate the defendants as to the circumstances under which the 

Company. ^ 

accident occurred, and as to any yerbal reports made to the 
defendants by their servants. The Master only refased leave 
because he thought that interrogatories were always unnecessary 
in this class of action. 
Ashtcn Gross, for the defendants. 

Field, J., gave leave to interrogate as asked. 

Order for leave to deliver interrogatories. 

Solicitors for the plaintiff: Boxall & Boxdtt. 
Solicitor for the defendants : Henry Fox. 



liP84 (4.) HELLIEB v. ELLIS. 

Jan. 14. 

Leave to deliver — Procuring^ Admiseions 



A defendant in an action on a note will be allowed to Interrogate a plaintiff as 
to whether he was not paid on the day mentioned in the defence. 

This was an appeal by the defendant from Master Dodgson's 
refusal to allow interrogatories to be administered to the plaintiff. 

The action was brought for 24^61, being the amount of an 
I. O. n. and interest The defence was that^ except as to 12s.y a 
cheque for tbe amount had been paid to the plaintiff upon a day 
named before action brought The plaintiff took out a summons 
for directions and obtained leave to deliver interrogatories to the 
defendant with liberty to either party to apply for further direc- 
tions without taking out a fresh summons. The defendant then 
served upon the plaintiff a notice to admit the fact of payment, of 
which the plaintiff took no notice. The defendant then applied to 
interrogate the plaintiff. 

B. Coleridge, for the defendant : — It is desired to ask the plaintiff 
whether he was not paid on a certain day, as is alleged in the 
defence. 
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For the plaintiff^ it was said that the fact of payment was in the ellis. 
knowledge of the defendant 

Field, J., allowed the appeal. 

Solicitors for the plaintiff: Coode, Kingdon, & CoUon, agents for 
Daw dt Son, Exeter. 

Solicitor for the defendant: 8. Hamilton, agent for Friend, 
Exeter. 

In Lambert v. Matthews, before Pearson, J., at -Chambers, on Jan. 10, 
1884, leave to interrogate the plaintiff was refused to the defendant in an action 
on a promissory note, who had obtained leave to defend on the ground that he 
was a surety and required proof and had set up no other defence. This decision 
was affirmed, on appeal, by the Divisional Court. 

(5.) O'MEARA V. STONE and Another. Marehl. 

Leave to deliver — Action for Negligences-Particulars, 

Interrogatories will not be allowed where the information could be obtained by 
particulars. 

This was an appeal from the refusal of a Master to give the 
defendants leave to interrogate. 

The action was brought to recover damages for personal injuries 
occasioned to the plaintiff by the negligent driving of the defen- 
dant's servant. The statement of defence denied the negligence 
and alleged contributory negligence. 

£• (?. Fihey for the defendants : — It is desired to interrogate the 
plaintiff as to what the negligence is that he alleges, and what 
the damages are. 

W. A. AUenborough, for the plaintiff. 

Field, J. : — The defendants can obtain all the information that 
they are asking for by means of particulars. 

Appeal dismissed ; costs, plaintiff's in any event. 

Solicitors for the plaintiff: Saxelhy dk Favlhner. 
Solicitor for the defendants : George Walker. 
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In an action for personal injuries occasioned by negligent driving, where the 
defence was contributory negligence, particulars of the contribut(H'y negligence were 
ordered, by Mathew, J., at Chambers on Jan. 16, 1884, to be given by the defen- 
dant. Particulars of damages as distinguished from expenses have been refused in 
actions of this class; but particulars of expenses have in several cases been 
ordered. In Tate v. North Eastern Bathoay Cornpany, which was an action for 
personal injuries caused by the negligence of the defendants, the plaintiff was 
ordered, by Field, J., at Chambers, on Nov. 20, 1883, to give particulars of 
expenses^ with dates and items, after the statement of defence had been 
delivered ; but particulars of the names of the doctors who had attended him 
were refused, notwithstanding Form No. 7, in App. C. 

In West Norfoikf Jbc. v. Archdale a^ Others^ which was an action for trespass 
in wrongfully breaking down a wall, against three defendants, particulars of the 
dates on which the wrongful acts were alleged to have been done and of the part 
taken by each of the defendants respectively in such acts were asked for by the 
defendants and refused, by Field, J., at Chambers, on Bee 4, 1883, on the 
ground that it was matter for interrogatories, and that the application was an 
attempt to evade making the deposit requisite before interrogating. 

Order XXXI. 

6. Any objection to answering any one or more of several 
interrogatories on the ground that it or they is or are scandalous 
or irrelevant, or not bond fide for the purpose of the cause or 
matter^ or that the matters inquired into are not sufficiently 
material at that stage, or on any other ground, may be taken in 
the affidavit in answer. 

7. Any interrogatories may be set aside on the ground that 
they have been exhibited unreasonably or vexatiously, or struck 
out on the ground that they are prolix, oppressive, unnecessary, 
or scandalous ; and any application for this purpose may be made 
within seven days after service of the interrogatories. 

1884 (6.) McILRGY v. DUNCAN Ain> Othebs. 

Mode qfdbjeeting to—Summons to set aside. 

The objection that any particular interrogatory is improperly administered or 
is irrelevant, must be taken in the affidavit in answer and not by an application 
to strike it out. 

This was an application, referred by the Master to the Judge, 
to set aside eight out of elexen interrogatories delivered by the 



Feb. 19. 
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defendants to the plaintiff^ on the ground that they had been 0,yjj^^j^,^ 
exhibited unreasonably and yexatiously and were not confined to 
the cause of action disclosed in the claim. 

The action was brought to recover certain patents, stock, &c., 
sold by the plaintiff to the defendants under an agreement 
alleged to have been entered into by him through the fraudulent 
misrepresentation of the defendants, and for damages for the 
mi^irepresentation. The defendants had obtained an order to 
deliver interrogatories to the plaintiff, such interrogatories to be 
confined to the cause of action disclosed in the statement of claim 
and particulars. 

T. Witte$ Ghittyy for the plaintiff:— The Master referred this 
summons because the leave to administer these interrogatories 
had been given by a Judge. The interrogatories objected to have 
nothing to do with the cause of action disclosed in the claim; 
and they are altogether unnecessary and irrelevant The first 
interrogatory is, '^ State when and of whom each of the articles 
of fumitore, stock, &c., mentioned in your particulars of damages 
were bought and the price which you gave for each of them." 
Bule 7 of Order xxxi. says, that any interrogatories may be 
struck out on the ground that they are {inter alia) oppressive or 
unnecessary. 

Field, J. : — The Judge decides nothing as to the specific in- 
terrogatories in giving leave to interrogate, but only that a case 
is shewn for interrogating ; so the Master might have dealt with 
this, without any danger of a conflict of opinion between himself 
and the Judge. I am asked to set aside eight of these interro* 
gatories on the ground that they have been exhibited unreason- 
ably and vexatiously. That is under r. 7 of Order xxxi. : but 
that only aj^lies to cases where interrogatories should not have 
been exhibited at all, and then only in the cases where leave is 
not obtained to exhibit them. Then I am asked to strike them 
out on the ground that they are not confined to the cause of action 
disclosed in the claim or particulars, and have not, therefore, com* 
plied with the order giving leave to interrogate. But the objection 
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TnmQks AND *^^* *^y particular interrogatory is improperly administered or is 
^^THKBa irreleyant must be taken in the aiSdavit in answer. That is the 
intention of these rules. These objections come within the 6th 
rule, not within the 7th rule. It cannot be said that the interro- 
gatories are prolix, oppressive, or scandalous ; nor are they un« 
necessary within the meaning of that rule. If they are unnecessary 
because they are irrelevant, that is an objection to be taken under 
rule 6 in the answer. 

No order ; costs defendant's in any event. 

Solicitor for the plaintiff: J, Vernon Musgrave. 
Solicitors for the defendants : WUhinSy Blyth, db DuUon, 

In Usher v. Jones, which was an action for libel, the whole of the inter- 
rogatories that had been delivered were struck out, by Mathew, J., at Chambers, 
on Jan. 21, 1884, on the ground that six interrogatories had been asked 
where one would have been sufficient, and that they were altogether so lengthy 
and fishing in their character as to be oppressive and improper. 



Order XXXI. 

11. If any person interrogated omits to answer, or answers 
insufficiently, the party interrogating may apply to the Court or 
a Judge for an order requiring him to answer, or to answer further, 
as the case may be. And an order may be made requiring him 
to answer or answer further, either by affidavit or by viva voce 
examination, as the Judge may direct. 

12. Any party may, without filing any affidavit, apply to the 
Court or a Judge for an order directing any other party to any 
cause or matter to make discovery on oath of the documents 
which are or have been in his possession or power, relating to any 
matter in question therein. On the hearing of such application 
the Court or Judge may either refuse or adjourn the same, if 
satisfied that such discovery is not necessary, or not necessary at 
that stage of the cause or matter, or make such order, either 
generally or limited to certain classes of documents, as may, in 
their or his discretion, be thought fit. 
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(7.) JACOBS v. GREAT WESTERN RAILWAY COMPANY. 18«4 

l^e&. 5. 
^a to Documents, 



An objection to a general interrogatory as to documents that an order for dis- 
oovery of documents has not been obtained, is a good answer. 

This was an appeal by the defendants from the decision of 
Master George Pollock refusing to order a further and better 
answer to the 25th interrogatory. 

The action was brought for breach of contract in refusing to 
carry a boiler. The defendants had^ by leave^ administered 
interrogatories to the plaintiff, of which No. 25 was as follows : — 
^* Have you at any and what time had, and have you now got in 
your possession, custody, control, or power any and what orders, 
invoices, receipts, bills, notes, memoranda, books, or papers con- 
taining entries, documents, or copies of documents relating to the 
matters in dispute in the action, or any and which of them ? If 
you have ever had any of such documents or copies in your posses- 
sion and have not got the same, then state fully when, how, and to 
whom you parted with or disposed of the same respectively, and 
what you know as to the custody in which the same respectively 
now are. Have you any objection to produce the said documents 
or any and which of them ? If so, specify the several grounds on 
which you object to produce the same respectively." 

The plaintiff's answer to this interrogatory was as follows : — " I 
object to answer the 25th interrogatory on the ground that the 
defendants liave not obtained an order for discovery of documents 
herein, and no deposit for costs has been made for such discovery 
pursuant to Order xxxi., rr. 12, 25, and 26 (a)." 

J, Digbt/y for the defendants : — Under the practice before the 
Judicature Acts, when leave had to be obtained to interrogate, an 
interrogatory as to documents was always allowed. When the 
Bules of 1875 came into operation, it was decided in the case of 
Pitten V. Chatterhu/rg (b) that such an interrogatory should no 

(o) See p. 80, port, (h) V7. N. 1875, p. 248. 
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I. Interrogatories — continued. 

longer be allowed, on the ground that interrogatories could then 
be administered without an order. As an order is now again 
necessary, the reason of that decision and of the practice which 
followed upon it no longer applies, and this interrogatory should 
be answered. That is the view taken in the note to p. 274 of 
Allen's Forms. The defendants have had to deposit about 15Z. 
for these interrogatories. 
/. O. Wittf for the plaintiff, was not called upon. 



Mathew, J. : — ^There is no reason for altering the practice as 
settled under the old rules. Discovery by means of interrogatories 
is one tiling ; discovery of documents is another. The two things 
are quite distinct. If the contention on behalf of the defendants 
is right, discovery of documents might always be obtained by 
means of interrogatories without making the further deposit pro- 
vided for by Order xxxi., r. 26 (a). The object of the rule which 
requires an order to be obtained for discovery of documents is to 
enable the Judge to exercise a discretion, to see what the object 
of the discovery sought is, and whether there is any real need for 
it. It would be defeating that intention to say that the obtaining 
an order to interrogate included an order for discovery of docu- 
ments. The object of the new Eules was to restrict discovery. 
The power of compelling the other side to disclose all documents 
as of course was one of the most oppressive things in the practice 
before the Judicature Acts. 

Appeal dismissed : plaintiff's costs in any event 

Solicitors for the plaintiff: Pritehard & Sons. 
Solicitor for the defendants : R, 22. Nelson. 



(a) See p. 80, poeU 
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(8.) ROBINSON AND Othebs v. BUDGETT tfc Co. " 1884 

Aa to Documents'— Previous Affidavit. March 28. 

Where a defendant has made an affidavit of documents, the plaintiff is not 
entitled to interrogate as to whether there are any letters other than those 
disclosed in the affidavit. 

Tms W&9 an appeal by the plaintiffs from the Master's refusal 
to order a further answer to an interrogatory. 

The plaintiffs had administered interrogatories to the defen- 
dantSy of which No. 5 was as follows: — ^'Haye any letters or 
other written communications relating to the Amaryllis or her 
proceedings or her having proceeded into Fortishead Dock, or 
relating to any of the matters in question in this action, passed 
between you or any and what agent of yours and the said Mr. 
G-reen or the said Captain Dand, or the Fortishead Dock Com- 
pany, or any other and what ofiScer or official of the Fortishead 
Dock Company other than those disclosed in your affidavit of 
documents in this action. If yea, describe the same sufficiently 
for the purposes of identification." The answer of the defendants 
was as follows : — *' In answer to the fifth interrogatory, I say that 
we have made an affidavit of documents in pursuance of an order 
for discovery, and we submit that the plaintiffs are not entitled to 
interrogate us as to documents." 

J. Edge, for the plaintiffs, cited Jones v, Monte Video Oas Com- 
pany (a). 

C. E. JoneSy for the defendants. 

Field, J. : — In order to get this discovery the plaintiffi would 
have to shew the existence and materiality of these documents by 
some admission of the defendants, either in their pleadings or 
affidavits, or by the inherent necessity of the case. Even if they 
could have shewn in this manner that further documents existed, 
they have not taken the proper course in this case. They should 
have applied for a further affidavit of documents instead of interro- 
gating as to them. 

(a) 5 Q. B. D. 556. 
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BuDGBTT & Appeal dismissed, without prejudice to plaintiffs' right to apply 
^' for further affidavit of documents, if so advised ; defendants' costs 

in any event. 

Solicitors for the plaintiffs : Maples^ Teesdale & Co., agents for 
Lietchf Doddj & Bramwdl, Newcastle-on-Tyne. 

Solicitors for the defendants : Whites, Benard & Co., agents for 
Henry BriUan & Co.y Bristol. 

II. Seeurity for Costs. 

Order XXXL 

25. In every cause or matter, the costs of discovery, by interro- 
gatories or otlierwise, shall, unless otherwise ordered by the Court 
or a Judge, be secured in the first instance as provided by Eule 26 
of this Order, by the party seeking such discovery, and shall be 
allowed as part of his costs where, and only where, such discovery 
shall appear to the Judge at the trial, or, if there is no trial, to 
the Court or a Judge, or shall appear to the taxing officer, to 
have been reasonably asked for. 

26. Any party seeking discovery by interrogatories shall, before 
delivery of interrogatories, pay into Court to a separate account 
in the action, to be called " Security for Costs Account," to abide 
further order, the sum of 5Z., and, if the number of folios exceeds 
five, the further sum of 10s. for every additional folio. Any party 
seeking discovery otherwise than by interrogatories shall, before 
making application for discovery, pay into Court, to a like account, 
to abide further order, the sum of 57., and may be ordered further 
to pay into Court as aforesaid such additional sum as the Court or 
a Judge shall direct. The party seeking discovery shall, with his 
interrogatories or order for discovery, serve a copy of the receipt 
for the said payment into Court, and the time for answering or 
making discovery shall in all cases commence from the dat« of 
such service. The party from whom discovery is sought shall not 
be required to answer or make discovery unless and until the said 
payment has been made. 
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II. Security for Casts — eoniinued. 

27. Unless the Court or a Judge shall at or before the trial 
otherwise order, the amount standing to the credit of the *^ Security 
for Costs Account " in any cause or matter, shall after the cause 
or matter has been finally disposed of be paid out to the party by 
whom the same was paid in on his request, or to his solicitor on 
such party's written authority, in the event of the costs of the 
cause or matter being adjudged to him, but, in the event of the 
Court or Judge ordering him to pay the costs of the cause or 
matter, the amount in Court shall be subject to a lien for the costs 
ordered to be paid to any other party. 

(9.) COMPAGNIE &c. DU PACIFIQUE v. GUANO COMPANY. i^ss 

Interrogatories, ^^' ^ 

That the party seeking diaooTery is a foreigner, and has, therefore, already 
given security for costct, is no ground for dispensing with the required deposit. 

This was a summons taken out by the plaintiffs asking that the 
deposit in respect of certain interrogatories, which they had 
obtained leave to administer, miglit be dispensed with. 

PcUardf for the plaintiffs. The Judge has a discretion to dis- 
pense with security for the costs of discovery. This is a proper 
case in which to exercise that discretion, as the plaintiffs, being 
a foreign corporation, haye been already compelled to give 
security for costs ; and if the amount for which they have been 
compelled to give security was found at any time to be insuffi- 
cient, the defendants could apply for further security : BeptMie of 
Costa Biea v. Erlanffer (a). Moreover they have interrogated us 
without giving any security ; and but for their delay we should 
haye interrogated them before the Rules came into operation. 
The application of this rule to a case where the party seeking 
discovery has already given security and has himself been inter- 
rogated without the other side having deposited anything, would 
be a hardship. 

Shiress Willj for the defendants: — Issue was joined in this 

(a) 3 Ch. D. 62. 
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II. Seetmiff for Costs — continued. 

action in December last, and the plaintiffs only now seek to inter- 
rogate us. 

FiELDy J. : — ^By rule 25 of Order xxxi. the costs of discovery 
are to be secured in the manner provided by rule 26, '^unless 
otherwise ordered by the Court or a Judge." There is no doubt, 
therefore, that there is power to dispense with security for the 
costs of discovery; but the rule is not to be set aside at the 
mere inclination of the Judge. The general principle of the 
Rules is that a person seeking discovery is to give security for 
the costs of it The object is, to put a check on applications for 
discoyery, and that a sort of pledge should be given that it is 
really required. In the case of a very poor man, who had a 
bond fde claim for a large amount, I might possibly dispense 
with this requirement. But the party seeking discovery in this 
case is a foreign corporation. Mr. Pollard says that that should 
not tell against his application, but it is an incident to be taken 
into consideration. 

Then it is said the plaintiffs should be relieved from giving 
this security, because they have already given security for the 
costs of the action; but that fact does not prevent this rule 
from applying. To hold that it did would be to exempt foreigners 
from the operation of the rule. Then Mr. Pollard says that the 
defendants have had discovery without giving security and have 
thrown the plaintiffs over to the 24th of October, thereby 
bringing them under the operation of these rules. I cannot take 
that into consideration in deciding whether the plaintiffs are to 
be relieved from giving security. I can make no order upon this 
summons. 

No order. 

Costs reserved. 

Solicitors for the plaintiffs : Freshfidds & Williams. 
Solicitors for the defendants : C. & 8. Harrison & Co. 
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(10.) BURR V. HUBBARD. 1883 

Knm 27 

Interrogatoriea — Power to diapense with Security. ' 



Where there is great necessity for interrogatories and genuine inability to 
make the prescribed deposit, it will be dispensed with. 

This was a snmmons for leave to deliver interrogatories without 
giving security for costs. 

The action was brought for personal injuries sustained by the 
plaintiff through being struck on the head by a hoisting chain 
while delivering hops at the defendant's warehouse. The affi- 
davit stated that the defendant disclaimed responsibility for the 
occurrence^ on the ground that the men who were working the 
crane at the time were not in his employment^ and that he 
referred the plaintiff to one Mathews, who referred him back 
to the defendant. It was, therefore, desired to interrogate the 
defendant as to this. The affidavit further stated that, in con- 
sequence of the injuries he had sustained, the plaintiff had been 
unable to follow any employment; that he had a wife and two 
young children dependent upon him for support; and that, by 
reason of his poverty, he was unable to deposit the sum of 5Z., 
pursuant to the rules of Court. 

Field, J., gave leave to administer interrogatories without 
making any deposit 

Order. 

Solicitors for the plaintiff: BordfMm & Co* 
Solicitors for the defendant : Watson, Son & Co. 

In an action in the Chancery Division, in which a charge of fraud. was 
brought against an executor, which, in the opinion of the Court, required strict 
investigation, the plaintiffs were allowed, by Kay, J., to interrogate without 
making any deposit, their affidavit shewing that they were without the means of 
making it (a). 

(a) Be Smith ; Smith v. Went, 90 L. T. Rep. 882. 
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IL Security for Costs — eontinued. 

Igg4 (11.) HENDERSON v. RIPLEY and OrnERS. 

Maareh 14. Interrogatorie^-^AjppliocUion to dispense with Deposit — Action supported hy 

Subscriptions, 

The prescribed deposit prior to interrogating is only to be dispensed with when 
there is a genuine inability to make it 

This was an appeal from the refosal of a Master to allow the 
plaintiff to interrogate the defendants without making the deposit 
in respect of costs required by Order xxxi., r. 25. 

The plaintiff's affidavit stated that the action was brought by 
him for damages for the deaths of two of his daughters from 
injuries received by the fall of the defendants' chimney owing to 
its defective condition ; that he had no means whatever except 35ir. 
a week as wages, and had a wife and five young children ; and that 
he was unable to pay the sum necessary before delivering interro- 
gatories. The affidavit of the plaintiff's solicitor stated that in 
his opinion the plaintiff had a good cause of action against the 
defendants ; that he believed interrogatories to be necessary, as the 
defects in the chimney were denied, and it would be very expensive 
to get evidence on the subject ; and that the plaintiff was unable 
to make the deposit. 

The affidavit of the solicitor for the defendants stated that a sub* 
stantial sum of money for the prosecution of this and other actions 
arising out of the same accident had been obtamed by public sub- 
scription and placed in one of the Bradford banks for that purpose. 

Field, J.: — ^The object of this rule was that interrogatories 
should not be administered unless they are really required. I can- 
not dispense with the deposit in this case as the action is supported 
by an association and a common fund. It is only to be dispensed 
with when there is a genuine inability to make it. 

Appeal dismissed. 

Solicitor for the plaintiff: H, F. Wood^ agent for Berry y Bohinson, 
db Scott, Bradford. 

Solicitors for the defendants : Field, Boscoe, dk Co. 

See Discovery (2). J. & E. Hall v. Liakdet (No. 2), 
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(12.) LAW & LINDSAY v. BUDD. 1883- 

Nov, 5. 
Documents — Affidavit of 8hip*8 Papers, 



No payment iuto Court is required before an application for an order for an 
affidavit of ship's papers. 

This was a sammons by the defendant for an affidavit of ship's 
papers^ referred to the Judge by Master G. Pollock, upon the 
question whether security for the costs of discovery must be 
given before obtaining the usual order for an affidavit of ship's 
papers. 

It was argued on behalf of the defendant that an order for an 
affidavit of ship's papers was not an order for discovery within 
Order xxxi. ; that Form No. 8 in App. B. was not applicable to 
an affidavit of ship's papers; that this particular discovery was 
allowed before the Courts of Common Law could give any kind of 
discovery ; and that, as an underwriter is always entitled to see 
ship's papers, an application for an order for the purpose could 
never be frivolous. The case of Chinas dtc. Company v. Commer" 
cial, dte. Company (a) was referred to. 

Field, J. : — I am quite clear that rr. 25 and 26 of Order xxxi. 
do not apply to an order for ship's papers. There is no doubt 
that an affidavit of ship's papers is a form of discovery upon 
oath; but discovery in those rules must be read as meaning 
such discovery as has been referred to in the previous rules of 
the same Order, that is, as regards documents, in rr. 12 and 13. 
The intention is that the rule shall apply to cases where the 
leave of the Judge has to be obtained. As regards an affidavit 
of ship's papers, that leave is obtained as a matter of course. 
Looking at the fact that long before discovery was heard of in 
the Common Law Courts those Courts granted orders for ship's 
papers, and at the other distinctions that have been pointed 
out between those orders and ordinary orders for discovery, I 
am of opinion that no security for costs is necessary before 

(a) 8 Q. B. D. 142. 
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II. Seeuritfffor Casts — eontinued. 
obtaining an order for an affidavit and production of ship's 



Law & 

lilNLSAT 
V. 

BuDD. papers. 



Order made. 



Solicitors for the defendant: HoUams, Son^A Coward. 
Solicitors for the plaintiffs : WdlionSy Bvbby & Walton, 



Nov, 22. (13.) SMITH v. UEED and Otjieb>«. 

Interrogatoriex, 

Where interrogatories are delivered to more than one defendant in an action, 
the preecrihed deposit is to he made in res[ject of each set of interrogatories. 

This was a summons by Armitage, one of the defendants, to 
strike out interrogatories delivered to him by the plaintiff on 
the ground that Order xxxi., r. 26, had not been complied 
with. 

The action was brought to recover damages for alleged fraud 
on the part of the seven defendants as direc^tors and secretary of 
the Milford Docks Company. The defendants had appeared 
and were represented by different solicitors. The plaintiff had 
without leave (this being an action for fraud) delivered inter- 
rogatories to each of the seven defendants; but he had only 
paid into Court as security under Order xxxt., r. 26, a sum 
oflOZ. 

F. 0. Crvmpf for the defendant Armitage: — The question is 
whether a plaintiff is not bound to give security in respect of 
each set of interrogatories where there are several defendants. 
The plaintiff has paid into Court only in respect of one set of 
interrogatories the lOZ. being made up by an additional 51 for 
extra folios. He has served the receipt for 101, upon each of the 
defetidants. 

Masierman, for the plaintiff: — There is only one action although 
there are seven defendants. The object of giving security for the 
cost of interrogatories is to shew bona fides ; and the deposit of 



A aiBgle deposit of 5/. is saflBcient before an application for an order for 
dltooYery of documents is made against seyeral oo-plaintiffi«. 

This was an appeal by the plaintiffs from a Master's order for 
discovery of docnments. 

The action was brought by five several shareholders in a com- 
pany to recover money paid by them respectively for shares alleged 
to have been snbscribed for by them on the faith of misrepresenta- 
tions made by the five defendants^ who were directors of the 
company. Before the application for discovery the defendants 
paid into Court one sum of 51. 

On behalf of the plaintiffs it was contended that a sufficient 
deposit bad not been paid into Court by the defendants, within 
Order xxxi., r. 26, to entitle them to an order for discovery of 
documents; that there must be a distinct deposit in respect of 
each of the five plaintiffs from whom discovery was sought; 
that the plaintiffs would have to make separate affidavits as to 



Smith 

V. 
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11. Security far Cods — cofUiwued. 

107. sufficiently shews that The fact that the defendants have 
chosen to sever in their defence ought not to make the plaintiff 
liable to pay the larger sum into Court. 

Field, J. : — ^The object of this rule was to prevent the exhibi- 
tion of useless interrogatories. But it orders a particular thing 
to be done for the purpose of carrying out that object. I think 
that the plaintiff has not in the present case complied with its 
provisions. I must order him to make the prescribed deposit in 
respect of each set of interrogatories that he deliven* 

Order that interrogatories be struck out unless deposit made 
within four days. Costs in the cause. 

Solicitors for the plaintiff: O. 8. db B. Brandon. 
Solicitors for the defendant Armitage : Speechltfy Mumfordy & 
London. 



(14.) CAMPBELL akd Othkbs v. LORD FOULEIT and Otuebb. 1884 

Feb 19 
DocwnefUB-'Apflicatum against five PUUntiffs—AmotuU qf Deposit for Costs. ' ' 
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Campbell 

V, 

Lord 

POULETT. 



mBOOyZEY—conHrwed. 

11. Security for Cods — eontinued. 

documents ; and that the ease was governed by Smith t. Beed (a), 
in accordance with which the plaintiffs had had in the present case 
to make five deposits in respect of five sets, of interrogatonVs de* 
livered to the defendants. Oii behalf of the defendants it was 
contended that this was only C)ne application for discovery, and 
was not within the decision in Smith v. Beed (a). 

FiELDy J.: — I think the Master's decision was right. The 
plaintiffs aie entitled, under Order xyi., to join in suing these 
directors, as they have done ; and an application is now made by 
the defendants that they should be ordered to give discovery of 
documents. In Smith y. Beed (a) I held that the plaintiff must 
make a separate deposit in respect of each set of interrogatories 
that he delivered ; but here the defendants are making one 
application against all the plaintiffs, and the same reasons do 
not apply. 

Appeal dismii^sed : costs in the cauf^e. 

Solicitor for the plaintiffs : C7. Jerome, 
Solicitors for the defendants : Letvia & Lewis. 



1883 
2>M. 4. 



(15.) JUBB V. BIBBS & HILL. 

JpplioaHonfor Payment oiU of Deposit— Security for General Costs, 

The deposit prior to discovery is security for the general costs of the caus(>. 

This was a summons for leave to deliver interroci:atories and 
for discovery, referred by the Master to the Judge. 

The action was brought for illegal distress and liad been remitted 
for trial to a County Court under s. 10 of the County Courts Act, 
1867. Previously to the order remitting the action to the County 
Court having been made, the plaintiff had deposited security for 
the costs of discovery and interrogatories ; and it was a term of the 
order that the plaintiff should be at liberty, notwithstanding such 
order, to apply for leave to deliver interrogatories, and for dis- 
covery. The present application was accordingly made; but, 

(a) See precediug case. 
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II. Security for Costs — continued. "^^ 
when it came before the Master, it was stated, on behalf of the -, ^«.„. 

i5lBB8 ft nlTiU 

plaintiff, that he was willing to dispense with all discovery, if the 
money that he had paid into Goart in respect of it could at once 
be paid out to him. It was on the question so raised that the 
Master had referred the summons. 

On behalf of the defendants, it was contended that the amount 
in Court was, by the express words of Order xxxL, r. 27, subject 
to a lien for their costs in the event of their being successful. 

On behalf of the plaintiff, it was contended that the money was 
paid in to secure the costs of discovery only. 

Field, J. : — By r. 26 of Order xxxl, before delivery of inter- 
rogatories and before application for discovery, a sum of money is 
to be paid into Court to an account called *^ Security for Costs 
Account.'' The account is not called ^Security for Costs of 
Discovery Account" Then, by r. 27, after the cause has been 
finally disposed of the amount in Court is to be subject to a lien for 
the costs ordered to be paid to the successful party. It seems 
clear, therefore, that the money paid in is security for the general 
costs of the action. The defendants are entitled to say that this 
deposit shall remain in Court as security for the ultimate costs of 
the cause. 

The plaintiff then asked that he should have leave to interrogate. 
The defendants stating that they were prepared to make certain 
admissions, the application was adjourned for a week. 

Solicitors for the plaintiff: Bwm dt Berridge. 
Solicitors for the defendants : Bdl dt Brodrick. 

(16.) JONES V. JONES akb Anotheb. 13g4 

InterrogatarieSj Time for answering — Omission to serve Copy of Receipt for •^«»- 17. 

Deposit with Interrogatories, 

The time fur answering interrog.ttories only commences from the date of the 
eervice of the receipt for the deposit, and there is no power to shorten it. 

This was an appeal from the refusal of Master Dodgson to order 
the plaintiff to file his answer to interrogatories on or before the 
21st inst. 



i 
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1884 MBCOYE&Y^cotUinued, 

'^^^ II. Security far CosU — continued. 

JoNEB. ^^ defendants in this action haying been adyised, after the 

pleadings were closed, that it was essential to their counter-claim 
that they shonld interrogate the plaintiff, obtained leave to do so 
on the 11th inst. On the foUowiug day the requisite deposit was 
made, and the interrogatories were delivered ; but, through inad- 
vertence, a copy of the receipt for the deposit was not served with 
the interrogatories. The mistake was afterwards discovered, and a 
copy of the receipt for the deposit was served on the 15th inst. 

It was stated that if the time for answering the interrogatories 
was only to begin to run from the time of service of the receipt, 
the answers would not be received in time for the trial at the 
Assizes. 

Mathew, J. : — I regret that I have no power to help you. The 
words of the rule are distinct. The appeal must be dismissed, but 
without prejudice to any application that may be made to change 
the venue. 

Solicitors for the plaintiff: Bolton, Bchbins, Busk, & Co. 
Solicitors for the defendants: Oraham dt Adams^ agents for 
R. I. Parry, Pwllheli. 

DISOOYXBT— oonttnued. 

See Production of Documents (1), (2). Land Corpora- 
tion OF Canada v. Puleston and Another. Cass 
V. Fitzgerald. 

DISCBRIOH 

Of Judge. SeeOQ8te(l),(2), (a),<8),t7),(13). Gath 
V. finwssTH. Evans v. Edwards. Oppenheimer 
& Co. V. Davenport & Co. Mendelssohn t;. Hoppe. 
Copley v. Jackson & Co. De St. Martin v. Davis 
&Co. 

See Third-party Procedure (10). Bates v. 

Burchell ; Garter, third party. 

dismissal 

Of summons, no bar to fresh summons. See Judg- 
ment (1). Wagstaff and Another v, Jacobowitz. 
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With deposit. See Discovery (2), (9), (10), (11). J. & 
E. Hall v. Ltabdet (No. 2). Compaonie, &c., 
Du Pacifique v. Guano Co. Burr v. Holland. 
Henderson v. Biplet and Others. 

BUTkXOT BIGI8TBT. 

Bemoval of Action from. (1), (2). 
Order XXXV. 

13. In any action which would, under the foregoing Bules, 
proceed in the l^trict Registry, the action may, sabject to Rule 14, 
be removed from tlie District Registry as of right in the cases and 
within the times foUoiring : — 

(1.) Where the writ is specially indorsed under Order iii., 
r. 6 (a), and the plaintiff does not within four days after 
the appearance of such defendant give notice of an ap- 
plication for an order against him under Order xiv. (I) ; 
then such defendant may remove the action as. of right 
at any time after the expiration of such four days, and 
before delivering a defence, and hetoife the expiration of 
the time for doing so : 

(2.) Where the writ is specially indorsed and the {flaantiff has 
made such application as in the last paragrapli men- 
tioned, and the defendant has obtained leave to defend 
in manner provided by Order xit. (b) ; then such defen- 
dant may remove the action as of right at any time after 
the order giving him leave to defend, and before deliver- 
ing a defence and before the expiration of the time for 
doing so : 

(3.) Where the writ is not specially indorsed under Order in., 
r. 6 (a), any defendant may remove the action as of 
right at anytime after appearance, and before delivering 
a defence, and before the expiration of the time for 
doing so. 

14. Any party or person desirous to remove an action as of right 
under the last preceding Rule may do so by serving upon the 
other parties to the action, and delivering to the District Registrar, 

(a) See Specially Indorsed Writj potlj p. 208. (&} See Judgment, posty p. 122. 
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Bemovai of Actum from — continued. 

a notice, signed by himself or his solicitor, to the effect that he 
desires the action to be removed to London, and the action shall 
be removed accordingly : Provided, that if the Court or a Judge 
shall be satisfied that the defendant giving such notice is a merely 
formal defendant, or has no substantial cause to interfere in the 
conduct of the action, or that there is other good cause for pro- 
ceeding in the District Begistry, such Court or Judge may order 
that the action may proceed in the District Registry notwithstand- 
ing such notice. 



1883 (1.) SMITH AND Another v. fi£LL akd Others. 

Nov, 22. 

An (»rder will be made that an action shall proceed in the District Begistry, 

notwithstanding that one of thirty-two defendants, all residing in the district, 

has given notice that he desires the action to be removed to London. 

This was a summons to remit an action to a District Registry, 
referred by the Master to the Judge. 

The action was brought against thirty-two defendants for con- 
tribution in respect of a judgment debt. The writ was issm d in a 
District Registry and was not specially indorsed under Order ni., 
r. 6. All the defendants resided within the district One of the 
defendants who had appeared had given notice that he desired the 
action to be removed to London. 

The question argued was whether, under the above circum- 
stancesi the last words of r. 14, Order xxxy., gave the Judge 
power to order that the action should proceed in the District 
Registry. 

Field, J. : — ^The balance of convenience is in favour of ordering 
that this action should proceed in the District Registry ; acd I 
hold that I have power so to order. 

Order, that action k»e remitted to District Registry. 

^ob'citors for the phiintiffs : Bum & Berridge, agents for /. B. 
Wihon iSk Co., Liverpool. 
Solicitors for. the defendants : Hamlin & Co. and Oregory dt Co. 
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BlflntlOT BXGI8TBT— «on<^ntied. 

Bemavdl of Action from---eoTUtnt^d. 

(20 WALKBB V. CBABTBEE. 

Where notice to remove an action to London has been given by the defundanty 
an order will not be made that the action shall proceed in the District Begistry, 
except on clear grounds. The facts that both parties reside in the district and 
that the plaintiff has instructed local counsel are not sufficient. 

This was a summons on appeal from a Master's refusal to order 
that the action should proceed in a District Begistry. 

The action was brought against the manager of an incorporated 
building society for inducing the plaintiff to become a member by 
fiftlsely representing that the company was successful. The writ 
was not specially indorsed under Order iii., r. 6, and was issued 
in the District Begistry of Leeds. The defendant hud appeared 
there^ and a statement of claim had been delivered to him, and he 
had then given notice that he desired the action to be removed to 
London. 

ChanneU, for the plainti£f : — ^There is good cause here for pro^ 
ceeding in the District Begistry. Local counsel have already been 
instructed. If the case proceeds in London there will be all the 
additional expense of agency costs. The parties reside in the 
district. The company in question is in liquidation, and the 
liquidation proceedings are going on in the district : all the books 
would have to be brought up to London for inspection. 

Cyril Dodd, for the defendant 

Field, J. : — Order v , r. 1 (a), has, for good reasons of con- 
venience and economy, given a plaintiff the right of instituting 
proceedings in a District Begistry, and Order xxxv. points out 
(in rr. 1-5) (l) what the proceedings are which are to be taken 



(a) ** In any action other than a Prohate 
action, the plaintiff whereyer resident 
may issue a writ of siimmona out of any 
DiBtriot Begistry." 

(6) ]. ** Where a oatue or matter is 
proceeding in a District Begistry, aU 
proceedings, except where by these Bules 
it is otherwise provided, or tlie Court or 



a Judge shaU otherwise order, shall be 
taken in the District Begistry, down to 
and including the entry of final judg^ 
ment, and every final judgment and 
every order for an aooount, by reason of 
the default of the defendants, or by con- 
sent, sbaU be entered in the District 
Begistry in the proper book, in the same 
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BISTBICT 

BemovaJ of Action from — eorUintied. 

there, unless reasons to the contrary exist This is the plaintiff's 
right. Then r. 13 gives the defendant as of right the power to 
remove the cause from the registry in an event which exists in the 
present case ; and this is the defendant's right. Then r. 14 makes 
this right subject to the discretion of the Court or Judge, who may 
order the cause to proceed in the District Begistry for good cause 
shewn. The rule points out two events specifically, and then pro- 
ceeds to say that it may be done for other good cause. Mr. 
GhanneU says that the retaining of local counsel is such good 
cause ; but I think not. He then says that additional expense 
would be incurred by pi^oceeding in London ; but he has not 
satisfied me that there would be any such excess of expense as to 
justify me in depriving the defendant of a right which the rules 
intend to give him. With regard to the liquidation proceedings, 
Mr. Dodd admits that the company has not been successful and is 



manner as a like judgment or order in 
an action proceeding in London would 
be entered in the Central Office." 

2. ** Where the writ of summonB hsanea 
out of a District Begistry, and the 
plaintiff is entitled to enter interlocutory 
judgment under any of the Rules of 
Onler xm., or where the cause or matter 
is procoeding in the District Registry 
and the plaintiff is entitled to enter 
interlocutory judgment under any of the 
Rules of Order xxvii., in either case 
such interlocutory judgment, and when 
damages shaU hare been assetsed final 
judgment^ shall be entered in the Dis- 
trict Registry, unless the Court or a 
Judg^ shall otherwise order." 

3. *' Where a cause or matter is pro- 
ceeding in a District Registry, and the 
judgment or any other order therein ia 
directed to be entered in the Central 
Office, the same shall be so entered, and 
an office copy of eyery such judgment or 
order shaU be transmitted to the District 
Registry to be filed with the proceedings 
in the action." 

4. ** Where a cause or matter is pro- 



ceeding in a District Registry, all writs 
of execution for enforcing any judgment 
or order therein, and aU summonses 
under the Debtors Act, 1869, shaU issue 
from the District Registry, unless the 
Court or a Judge shall otherwise direct 
Where final judgment is entered in the 
District Registry, costs sha'l be taxed in 
such Registry unless the Court or a 
Judge shall otherwise order." 

5. ** Where a cause or matter is pro- 
ceeding in a District Registry, all 
proceedings relating to the following 
matters, namely, — 

(a.) Leave to enter judgments under 
Order xti^ Rules 50 and 51 ; 

(b.) Leave to issue or renew writs of 
execution ; 

(o.) Examination of judgment debtors 
for garnishee purposes, or under 
Order XLn., Rule. 32 ; 

(d.) Qamishee orders ; 

(«.) Charging orders nisi; 
shall, unless the Court or a Judge shall 
otherwise order, be taken in the District 
Registry." 



Crabtbbe. 



BEPOKTS IN CHAMBERS. 95 

DItTBIOT IBLEOmKY—ixmtinued, Igv^ 

Bemovdl of Action from — continued. =: 

in liquidation ; and if it should become necessary to refer to the ^ v^ 
books, and they cannot conveniently be inspected in London, an 
order for inspection at Leeds may be made. I can only take away 
the defendant's right on clear grounds ; and there are no suflScient 
grounds here for ordering that the action should proceed in the 

District Registry. 

» 

No order. 

Solicitors for the plaintiff: Smith dt Wilm^er, agents for Ford 
it Warren, Leeds. 

Solicitors for the defendant : Speechly d; Mumford, agents for 
Booke iSk Midgley, Leeds. 



BISTBIOT 

Ap(>eal from. See Appeal (1), (2). Danqeb v. Nelson. 
Mayor, &o., of Botherham v. Psaoe. 

Boorams. 

Service ofl See Appearance. A. v. B. 

Discovery of. See Discovery (7), (8), (12), (14). Jaoobs 
V. Great Western Bailwat Co. Bobinson and 
Others v. Budoett & Co. Law & Lindsat v. 
Budd. Campbell and Others v. Lord Poulett 
AND Others. 

Privileged. See Production (1). Land Corporation 
OF Canada v. Puleston. 

In possession of third person, not a party. See Produc- 
tion (3). Central News Co. t^. Eastern Telegraph 
Co. AND Others. 

DRAwnroup 

Orders. See Service (7). Hopton v. Bobertson. 

SMBABBASaiBrO 

Pleading. iS<6e Pleading (3). Smith & Co. v. British 
Marine Mutual Insurance Association. 

SaiFITABLB 

Execution. See Beceiver (2). I. v. K. 
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See Production (3). Central News Co. v. Eastebn 

Telegbaph Co. and Othebs. 
Of witneeses abroad. See Default. Macdonald v. 

Antelme Pattebson & Co. 

xxAxnrATiav 

Of witnesses before trial. See Costs (8). Delaboque v. 

S. S. OXENHOLME & Co. 

Of parties upon summons under Order xiv. See Judg- 
ment (8). MiLLABD V. BaDDELET AND OtHEBS. 

SXOHlQinSB, 

Court of. See Jarisdiction (1). Chubton v. Wilkins 
and^Othebs, 

BZECUnOH. 

Obdeb XLII. 

14. Every writ of execution shall bear date of the day on which 
it is issued. The Forms in Appendix H. shall be used^ with such 
Tariations as circumstances may require. 

App. (H.) No. 1. 
Wbit of Fiebi Faotas. 

18 . [Here ptd (lie letter and number.] 

18 . B. No. 

In the High Court of Justice, 
Division. 

Between A.B. ..... plaintiff, 

and 
CD. . . • • • defendant 

Victoria, by the grace of God, cfec., 
of Great Britain and Ireland Queen, Defender of the Faith. 
To the sheriff of greeting. 

We command you that of the goods and chattels of CD, in 
your bailiwick you cause to be made the sum of I, and also 

interest thereon at the rate of I. per centum per annum 
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fit>]n the day of (a), which said sum of money aiiid in- 

terest were lately before us in our High Court of Justice in a 
certain action [(>r certain actions, as the case niay he\ wherein A,B. is 
plaintiff and CJ). defendant [or in a certain matter there depend- 
ing intituled '< In the matter of E.FJ^ as the ease may he"] by a 
judgment [or order, as the case may be] of our said Court, bearing 
date the day of adjudged [or ordered, as the case may 

i^] to be paid by the said CD. to A.B., together with certain costs 
in the said judgment [or order, as the case may be^ mentioned, a^d 
which costs have been taxed and allowed by one of the taxing 
officers of our said Court at the sum of h as appears by the 

certificate of the said taxing officer^ dated the day of 

And that of the goods and chattels of the said CD. in your baili- 
wick you further cause to be made the said sum of I. [costs] 
together with interest thereon at the rate of 41. per centum per 
annum from the day of (a), and that you have that 
liQoney and interest before us in our said Court immediately after 
the execution hereof to be paid to the said A.B. in pursuance of 
the said judgment [or order, as the case may he^. And in what 
manner you shall have executed this our writ make appear to us 
in our said Court immediately after the execution thereof. And 
have there then this writ. 
Witness, &c. 

(1.) PYMAN & Co. V. BURT, BOULTON and Another. 

Interest on Costa qf Action, 

The costs of an action bear interest from the date of the judgment, and fldi 
from the date of the allocatur only. 

This was an application by the defendants that, upon payment 
by them of the amount of the judgment debt, with interest at 
4 per cent, from the date of such judgment]until payment, together 
with the plaintiff's taxed costs, with interest at 4 per cent, from 
the date of the Taxing Master*s certificate until payment, all 
further proceedings in the action might be stayed. 

(a) Day of the judgment or order, or or day from which interest is directed by 
day ou which money directed to be paid, the order to run, as the case may be. 

H 
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V. 

Burt, 

boulton, and 

Anotheb. 



IBXECUTIOIS— continued. 

On behalf of the plaintiffs it was contended that interest should 
run upon the costs from the date of the judgment. 

On behalf of the defendants it was contended that interest upon 
the costs only began to run from the date of the allocatur, that 
that was the settled rule in equity, and, if there was any different 
role at Common Law, by s. 25, sub-s< 11, of the Judicature Act, 
1S73, the rule of equity was to prevail ; that the day on which 
the allocator was given was the day on which the costs were 
directed to be paid, within the meaning of the note to Form No. 1, 
App. (H.). 



Schroeder v, Cleugh (a) was cited, and Order xui., rr. 16^17,; 
18 (6), were referred to. 

Field, J. : — If I entertained any doubt upon this question I 
would take time to consider it, as being a matter of principle. 
But it seems to me to be so clear that I need not do that. Pyman. 
& Co. have recovered a judgment against the defendants, and 
under that judgment they are entitled to costs. The costs have 
been taxed, and the allocatur of the Master given. Then the 
defendants ask that execution should not issue, because they are 
content to pay the judgment debt with interest from the date of 



(o) 46 L. J. C. P. 865 ; 35 L. T. Rep. 
850. 

(d) 16. ** Every writ of execution for 
the recovery of money shaU be indorsed 
with a direction to the sheriff^ or other 
officer or person to whom the writ is 
directed, to levy the money reaUy due 
and payable and sought to be recovered 
under the judgment or order, stating the 
amount, and also to levy interest thereon, 
if sought to be recovered, at the rate of 
4^ per cent, per annum &om the time 
when the judgment or order was entered 
or made, provided that in cases where 
there is an agreement between the parties 
that more than 4Z. per cent, interest shall 
be secured by the judgment or order, 
then the indorsement may be accord- 
ingly to levy the amount of interest so 
agreed." ' 



17. ** Every person 'to whom any sum 
of money or any costs shall be payable 
under a judgment or order shall, so soon 
as the money or costs shall be payable, 
be entitled to sue out one or more writ 
or writs of fieri facias or one or more 
writ or writs of eiegit to enforce payment 
thereof, subject nevertheless as follows : 

(a.) If the judgment or order is for 
payment within a period therein 
mentioned, no such writ as 
aforesaid shall be issued until 
after the expiration of such 
period : 

(&.) The Court or a Judge may, at or 
after the time of giving judg- 
ment or making an order, stay 
execution until such time as 
they or h-c shall think fit.*' 

18. Seep, 100. 
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the judgment, together with costs with interest from the date of pmAN&Ca 
the Taxing Master's certificate. But the plaintiffs say that they ^^ 
are entitled to interest upon costs from the date of the judgment. Bovltoit, ajto 
The only question, therefore, upon this summons is whether the 
plaintiflSs are entitled to interest from the date of the certificate or 
from the date of the judgment ? Now there is no positiye rule 
saying from what date interest is to be paid. Judgment is 
entered for the principal sum and costs, and by Order xu., r. 3, 
the entry of the judgment is to be dated as of the day on which 
the judgment is pronounced, and is to take effect from that date. 
By 1 & 2 Vict c. 110, s. 17, judgment debts carry interest at 
4 per cent, from entering up to satisfaction. A different practice 
prevailed in Equity and at Common Law with regard to the time 
from which interest began to run upon the costs. If, therefore, 
nothing to the contrary can be gathered from these rules, the 
defendants are entitled to say that the Equity practice is now to 
prevaiL But the form of a judgment is that the plaintiff recovers 
so much for the debt, and so much for the costs. There is, there- 
fore, a judgment for the costs. By Order xui., r. 14, the form 
of writ of execution given in Appendix (H) is ordered to be 
used. That form, therefore, may be taken to express what the 
judgment and execution are to be for. Then what is the form 
given in Appendix (H) ? It must be read in conjunction with the 
note appended to it. It provides for execution for the amount of 
the debt and interest from a day to be inserted, and for the amount 
of the costs with interest from a day to be inserted. By the note, 
which applies both to the interest on the debt and to the interest 
on the costs, it is provided that the day to be inserted shall be the 
day of the judgment or order, or day on which money directed to 
be paid, or day from which interest is directed by the order to 
run, as the case may be. The meaning of that is that there may 
be a judgment simply, in which case the interest on the debt and 
on the costs will begin to run at once ; or there may be a judgment 
directing money to be paid on a future day, in which case the 
interest will begin to run from that day ; or there may be a.judg- 
ment with a special direction as to the day from which interest on 

h2 
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Pyman ft Go. the debt or on the costs is to run. In any^ particniar ease I oonld 

BvBT order that the interest on the costs should not begin to run until 

BouLToy, AND after they had been taxed. In the absence of any special order, 

AVOTHEB. ' , . 

no distinction is made between interest on the debt and interest 
on the costs. Both begin to run from tlie day of the judgment. 
There is no such special order in this case, and I can only make 
the order for a stay of proceedings upon payment of debt and costs 
with interest upon both since tbe date of the judgment. 

Solicitors for the plaintiffs: 8hum, Crossman^ & Co. 
Solicitors for tbe defendants : Waltons, BtM & WaUon. 

Obdeb XLII. 

. 18. Upon any judgment or order for the recovery or payment 
of a sum of money and costs, there may be, at the election of the 
party entitled thereto, either one writ or separate writs of execu- 
tion for the reooyery of the sum and for the recovery of the costs, 
but a second writ shall only be for costs and shall be issued not 
less than eight days after the first writ. 

lgg3 (2.) HARRIS V. JEWELL and Another. 

J^' 1^- Separate Executions for Debt and Coita. 

Issuing execution for a judgment debt before the costs are taxed is no lunger a 

waiver of the right to costs. 

« 

This was an application to review the Master's taxation of a bill 
of costs. 

Judgment had been obtained under Order xiY. for the amount 
of the debt and costs to be taxed, and execution had been issued 
on the same day for the amount of the debt. The plaintiff sub- 
sequently applied to Master Dodgson to tax his costs ; and upon 
the taxation, the defendants objected that before any notice to 
tax or bill of costs had been deliyered, execution had issued, that 
the judgment was satisfied, and that as there could now be 
no effective execution for the costs, the Master should disallow 
all the items or refuse to tax. Master Dodgson overruled the 



Field, J., affimed tiie daomoii of the Master. 

Appeal dismissed. 

Solicitors for the plaintiff : Bhxams dt Elliaan, 
Solicitor for the defendant : W. F. Morris. 

Order XVII. 

1. A cause or matter shall not become abated by reason of the 
marriage, death, or bankruptcy of any of the parties, if the cause 
of action sunrive or continue, and shall not become defective by 
the assignment, creation, or devolution of any estate or title 
pendente lite; and, whether the cause of action survives or not, 
there shall be no abatement by reason of the death of either party 
between the verdict or finding of the issues of fact and the jtidg* 
ment, but judgment may in such case be entered, notwithstanding 
the death. 



Jewell. 
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objections on the following grounds : — Order XLii., r. 18, seems to habbm 
me to abrogate the old practice under which if a judgment creditor 
issued execution before the costs were taxed he was held to have 
waived his right to costs. If r. 18 is held only to apply wher« 
the judgment for debt and costs is complete by the taxation of 
costs, it has no reasonable object. At least I cannot see any 
reason why a rule should be made the only efifect of which 
would be that when the costs have been taxed the creditor should 
be allowed to have two executions where one execution is suffi- 
cient. But the taxation often lasts a very long time, and there 
is no re€kson why the creditor should be kept out of his debt whila 
the amount of his costs are being ascertained. Parties used to 
sacrifice their costs in order to secure their debt. This is a very 
good reason why the new rule allowing separate executions should 
be made. The judgment before the taxation is a judgment for 
the debt and for costs to be taxed and is therefore a judgment for 
debt and costs within the meaning of the rule. I remark that in 
Andrews and Stoney's book there is iu the margin of r. 18 this 
note, '^Execution on judgment in Chancery Division;" but I can 
see Ho reason for confining the rule to that Division. 
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HXECVTIOV— continued. 

Order XLII. 

23 : — (a). Where six years have elapsed since the judgment or 

date of the order, or any change has taken place 
by death or otherwise in the parties entitled or 
liable to execution ; 
the party alleging himself to be entitled to execution may apply 
to the Court or a Judge for leave to issue execution accordingly. 
And such Court or Judge may, if satisfied that the party so apply- 
ing is entitled to issue execution, make an order to that effect, or 
may order that any issue or question necessary to determine the 
rights of the parties shall be tried in any of the ways in which 
any question in an action may be tried. And in either case such 
Court or Judge may impose such terms as to costs or otherwise as 
shall be justw 

188* (3.) THOMAS DAVIS & SON v. ANDREWS. 

1_ Judgment in Action hy Two Partners — BooUh of One — Survived of Action, 

Where two partners have recovered judgment, but, before execution, one of 
them dies, the other can issue execution. 

This was an ex parte application for leave to issue execution, on 
appeal from a Master. 

The aflBdavit of the solicitor for the plaintiff stated that judg- 
ment in the action had been signed for 32Z. and costs, in 1879; 
that shortly after that the defendant went to Australia and had 
only recently returned ; that the judgment was wholly unsatis6ed ; 
that the defendant was now living at Manchester and it was 
desired to issue a writ of fi. fa, against his goods ; and that since 
the date of the judgment Thomas Davis had died and Sidney 
Charles Davis, his son, now carried on business under the style of 
Davis & Son, and was the sole partner and representative of 
Thomas Davis & Son. 

The Master had indorsed the summons as follows : — " My reason 
for refusing this order was that I did not think that Sidney 
Charles Davis is the representative of the firm Thomas Davis & 
Son, in whose name the judgment is signed, as there is no survivor- 
ship, but the firm of Thomas Davis & Son was dissolved by the 
death of Thomas Davis." 
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In support of the applieatioD, Order xui., r. 23 (a), and 
Order xvir., r. 1, were referred to, and it was urged that as the 
writ of revivor is abolished, if execution could not be had in 
such a case as the present there would be no remedy. 

Field, J., held that an action did survive to one of two partnere 
in whose favour judgment had been given, so that he could issue 
execution, although the other partner was de€id ; and made the 
order. 

Appeal allowed. 

Solicitors for the plaintiff: Cooper dt Co, 

Obdeb XLVIII. 

1. Where it is sought to enforce a judgment or order for the 
recovery of any property other than land or money by writ of 
delivery, the Court or a Judge may, upon the application of the 
plaintiff, order that execution shall issue for the delivery of the 
property, without giving the defendant the option of i-etaining the 
property, upon paying the value assessed, if any, and that if the 
property cannot be found, and unless the Court or a Judge shall 
otherwise order, the sheriff shall distrain the defendant by all his 
lands and chattels in the sheriff^s bailiwick, till the defendant 
deliver the property ; or at the option of the plaintiff, that the 
sheriff cause to be made of the defendant's goods the assessed 
value, if any, of the property. 
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Thomas 
Datib & Son 

V. 
ANDBEWa. 



(4.) CORBETT and Others v. LEWIN and Anotheb. 

Recovery of Specific Property — Detention of Goods — Default of Appearance — 

Writ of Delivery — No Value assessed. 

An order, under Order xlviii., depriving the defendant of the option of 
retaining specific goods upon paying the value assessed, can only be made after 
the value of the goods has been assessed. 

This was an ex parte application by the plaintiffs, under Order 
XLvni., r. 1, for an order that execution should issue for the 
delivery of specific chattels, without giving the defendant the 
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GOBBRTT 
17. 

Lkwin. 



EXSOUnOV — coniintted. 

option of retaining them, upon paying the valad assessed. The 
action was brought for the recovery of possession of a foundry^ 
together with all fixtures^ hereditaments aild chattels comprised 
in the lease by the plaintiffs to the defendants of the foundry, 
and 225Z. for rent, leave having been obtained to join the claim 
for the chattels to the claim for possession of the premises. 
Judgment had been signed in default of appearance against both 
defendants. 

The application had been made in the first instance to Master 
Jenkins, who held that a writ of delivery, without first assessing 
the value of the goods, could not be sealed unless an order of a 
Judge had been obtained. 

Field, J. : — By Order xiii., r. 5 (a), where a writ is indorsed 
with a claim for detention of goods and the defendant fails to 
appear, the plaintiff may enter interlocutory judgment. That has 
been done in this case. Then the rule continueis, ^' and a writ 
of inquiry shall issue to assess the value of tibe goods." That 
has not been done here. When the value of the gtibAa has been 
assessed under this rule, the plaintiff may enforce his judgment 
by writ for delivery of the property, under Order XLii. r. 6 (b) ; 
and in that case the defendant has the option of retaining the 
property, upon paying the value assessed. But it may be that 
the plaintiff desires to recover the specific goods ; and in that 
case he can apply, under Order xlviii., r. 1, for an order that 
execution shall issue for the delivery of them, without giving the 
defendant the option of retaining them, upon paying the value 
assessed. That is the order I am now asked to make ; and the 



(a) '* Where the writ is indorsed with 
a claim for detention of goods and pecu- 
niary damages, or eitlier of them, and the 
defendant &ilB, or aU the defendants if 
more than one fail, to appear, the plaintiflT 
may enter interlocutory judgment, and a 
writ of inquiry flhall issue to assess the 
value of the gouds and the damages, or 
the .damages only, as the cose may be, 
in respect of the oauses of action dis- 
closed by the indorsement on tlie writ of 
summons. But the Court or a Judge 



may order that, instead of a writ of in- 
quiry, the value and amount of damages, 
or either of them, sliall be ascertained in 
any way which the Court or Judge may 
direct." 

(6) ** A judgment for the recovery of 
any property other than land or money 
may be enforced : 

(a.) By writ for delivery of the 

property : 
(&.) By writ of attachment : 
(c.) By writ of sequestration." 
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question is whether I can make it before any writ of inquiry has 
issued to assess the value of the goods. It appears to me that the 
provisions of Order xiil, r. 5 (a), must in all cases be followed, when 
the plaintiff has obtained judgment in default of appearance in an 
action for specific goods. Order xlyiii., r. 1, provides no alterna- 
tive mode of proceeding, but only enables a Judge to deprive the 
defendant of the option of paying the value assessed. That rule 
is taken from sect. 78 of the Common Law Procedure Act, 1854 (b), 
and the same question was raised under that section in the case of 
Chilton V. Carrington (c). It was there held that the section did 
not apply where the value of the chattels had not been assessed. 
Mr. Justice Maule says that it is " a provision which deals with 
a case of option only ; if the value is not found by the jury, 
that case does not arise." This application must, therefore, be 
refused. 

No order. 

Solicitors for the plaintiffs : E.W.& B. Oliver. 

In Ivory v. Cruickshank (cQ, Quain, J., at Chftmbera, made an order for final 
judgment in default of appearance in an action for the return of specific goods, 
thinking that a writ dt delivery could now issue without the value of the goods 
having been first assessed. But his attention was not called to the case of 
Ckilton V. Carrington (c). 

See Judgment (5), (6). Perks v. Mtlbea. Mundat v. 

PiaoTT. 
Creditor. See Interpleader (1). Watbbhan v. Bees ; 

Jones, Claimant. 
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COBBKTT 

V. 

Lewin. 



(a) See note (a), p. 104. 

(6) ** The Court or a Judge shall have 
power, if they or he see fit so to do, upon 
tbe application of the plaintiff in any 
action for the detention of any chattd, 
to order that execution shall issue for 
the return of the chattel detained, with- 
out giving the ilefendnnt the option of 
retaining suoh chattel upon paying tbe 
value assessed, and that if the said 
chattel cannot be found, and unless the 
Court or a Judge should otherwise order, 
the sheriff shall distrain the defeudHut 
by aU Lis lands and chattels in the said 



sheriff's bailiwick, till tlie defendant 
render suoh chattel, or, at the option of 
the plainti^, that he cause to be made of 
the defendant's goods the assessed value 
of such chattel; provided that the 
plaintiff shall, either by the same or a 
separate writ of execution, be entitled 
to have made of the defendant's goods, 
the damages, costs and iuterebts in such 
action." 

(o) 15 0. R 730; L. J. Rep. 24 C. P. 
78. 

(d) W. N., 1875, p. 240. 
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XXTBACT8 

From diary since litigation. See Production (1). Land 

COBPOBATION OP CaKADA V. PULESTON. 

ncnuTioini 

Address for service. See Appearance. A. v. B. 

TOM, 

Action by. See Execution (3). Thomas Davis & Son 

V. Andrews. 
Action against. See Substituted Service. Shiluto and 

Another v. Child & Co. 

rOBXdOflUBE 

Action. See Pleading (5). Hudson v. Monks and 
Another. 

FOBXieV 

r 

Plaintifif, action by. See Costs (12), (13). La Banque 
DES Travaux Publiques v. Wallis. De St. Martin 
V. Davis & Co. 

Corporation, action against. See Service (2). Palmer 
AND Another v. Gould's Manufacturing Co. 

FOSVEXTUBS, 

Belief from. See Relief (1). Bond v. Freke. 
By tenant. See Specially indorsed Writ (1), (2), 
Burns v. Walford. Manseboh and Wife v, Bimell. 

FORMS, 

App. (B.), No. 25. See Attachment (2). Lucy t;. 

Wood. 
App. (H.), No. 1. See Execution (1). Pyman & Co. v. 

Burt, Bolton and Another. 
App, (K.), No. 7. See Pleading (6). Egerton v. 

Anderson. 

FSATJDULEHT 

Bill. See Judgment (3). Millard v, Baddeley and 
Others. 

FRE8H 

Materials for summons under Order xiv. See Judg- 
ment (1). Wagstaff and Another v. Jacobowitz. 

FRIVOLOUS 

Beturn to mandamus. See Mandamus. Reg. v, Ches- 
hunt Local Board. 
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Affidavit of docnments. See Discorery (8). Bobinson 

AHD Othebs v. Bodgett & Co. 
AoBwere to iDterrogatoriFB. See Dieoovery (7), (8). 

Jacobs v. Obeat Western Kailwat Co. Robinson 

AND Othbrb v. Budoett & Co. 

Order. See Attachmont (1), (2). Mack v. Ward; 

Oldham, gamiBhee. Ldot v. Wood. 
evAumzE, 

Action OD. See Third-party Procedure (9). Glodoeb- 

TERSHiBB Banking Co. v. Phillipps and Anotheb ; 

Obeagh, third party. 



Of summoBS under Order xiv. See Jadgment (3). MiL- 
labd v. Baddelet and Others. 
hioh ooubt, 

Jurisdiction' of. See Jnrisdiction (1). Ghcrton v. Wil- 
kin AND Others. 

KBSBAn) 

And wife. See Tbird-party Procedure (8). Jones v. 
Arthur Eldebton; Anna Elizabeth Eldebton, 
third party. 

ILLVKST 

Address for service. See Appearance. A. v. B. 



See Third-party Procedure (1), (2), (3), (4), (5), (6), (7), 
(8), (9), (10), (11). FiNLAT & Co. V. Scott & Son. 
Hutchison v. Coloeado United Mininq Co. Jab- 
LOCHKOFF Electbic Liqht Co. v. McMtmoo ; 
Whitehall, third party. Bell & Ca «, V — 
Dadelszin. Jacobs, Habt A: Co. v. Bbown i 
Anotheb ; Godseli^ third party. Caisteb v. Ch 
MAN ; Holmes, third party. Bobouoh and Anoti 
V. James ; Hickman, third party. Jones v. Aeti 
Eldebton ; Am>~a Elizabeth Eldebton, third pai 



108 BEPOBTS IN CHAMBERS. 

IKBJBMJI iTY—«mHnued» 

Gloucestershire Banking Co. v. Phillipps and 
Another; Creagh, third party. Bates v. Bur- 
CHBLL ; Carter, third party. Flower v. Todd and 
Another. 

IVDOBSBXEVT 

On suramonp, appeal by way of. See Appeal (2). Dan- 
ger V. Nelson. 
On writ See Pleading (4). G. v. H. 

nrjuHOTiov. 

Judicature Act, 1873 (36 & 37 Vic^ c. 66). 

Sect. 25. — (8). A mandamus or an injunction may be granted 
or a receiver appointed by an interlocutory order of the Court in 
all cases in which it shall appear to the Court to be just or con«- 
yeuient that such order should be made ; and any such order may 
be made either unconditionally or upon such terms and conditions 
as the Court shall think just ; and if an injunction is asked, either 
before, or at, or after the hearing of any cau^e or matter, to pre- 
vent any threatened or apprehended waste or trespass, such 
injunction may be granted, if the Court shall think fit, whether 
the person against whom such injunction is Fought is or is not in 
possession under any claim of title or otherwise, or (if out of 
possession), does or does not claim a right to do the act sot^ht to 
be restrained under any coloar of title ; and whether the estates 
claimed by both or by either of the parties are legal or equitable. 

Order L. 

6. An application for an order under s. 25, sub-s. 8, of the Prin- 
cipal Act, or under rr. 2 or 3 of this Order, may be made to the 
Court or a Judge by any party. If the application be by the 
plaintiff for an order under the said sub-s. 8 it may be made either 
ex parte Or with notice, and if for an order under rr. 2 or 3 of this 
Order it may be made after notice to the defendant at any time 
after the issue of the writ of summons, and if it be by any other 
party, then on notice to the plaintiff, and at any time after appear- 
ance by the party making the application. 
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ATTENBOBOUGH & SON v. LONDON &c., TELEPHONE COMPANY. 1884 

Jan, 2. 
An interim injunction to compel the removal of a telephone cable that had — -^— 

been carried over the plaintiflfs' house, refused, on the ground that there was no 

imminent danger of injury, and that the matter might, therefore, v^ry well stand 

till the trial 

This was an applicatioa by the plaintifls for an interim in- 
junction to compel the defendants to remove a telephone cable 
that had been carried over the plaintiffs' house, until the hearing 
of the action. 

The affidavit in support of the application alleged that the 
defendants had applied to the plaintiffs for leave to pass a 
telephone wire over their premises at the ooruer of Chancery 
Lane, which was refused ; that the defendants had, notwithstand- 
ing this, passed a cable four and a half inches in drcomference 
directly across the middle of the said premises, between and 
below the tops of the chimney stacks, and within a foot ol a sub- 
stantial part of the front and roof of the said premises, which rose 
three feet above the cable ; that, in the case of a high wind, the 
cable, which already swayed, would be blown against the ironwork, 
and probably injure it, and, if the cable were to break, great 
injury would almost certainly be done to property and very possibly 
lives would be lost. 

/. F. Clerkf for the plaintiffs : — The plaintiffs would have been 
perfectly entitled to cut these wires. They abstained from doing 
that because of the danger to other people ; but they ought to be 
now put in the same position as if they had cut them, by an order 
that the defendants immediately remove them. The only power 
that the Postmaster-General has to place wires over houses with- 
out consent is by leave of the Board of Trade and after service of 
notice to treat for compensation ; and he cannot confer that power 
upon licensees. 

Wood Hill^ for the defendants : — The defendant's engineer has 
made an affidavit that this cable is not dangerous. There are 500 
subscribers to this company ; and to remove this cable would cut 
off their power of communicating with any part west of Chancery 
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London &c. 
Telephone 

Ck)MPANT. 
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Lane. There is no power to grant an interim injunction that 
would have the effect of causing the removal of a fixed thing like 
this cable. 

Butt, J. : — ^I am not disposed to encourage public companies 
to take liberties with other people's property ; but, on the other 
hand, I am not disposed to interfere with what is after all a matter 
of public convenience, unless there is substantial ground for doing 
so. I ain not prejudging the plaintiffs' rights at all by saying 
that the matter is not so urgent but that it may stand over till the 
trial. I say nothing as to what rights or remedies they may have. 
I cannot see that there is any imminent danger of injury to the 
plaintiffs ; and my view, therefore, is that the matter may very 
well stand till the trial. 

No order : costs in the cause. 

Solicitors for the plaintiffs : J. dk C. Attenborough dt Sons. 
Solicitors for the defendants : Davidson & Morriss. 



nratuBT 



To restrain Scotch firm from infringing patent. See 
Service (3). Speckhabt v. Campbell Achnagh 
& Co. 

As to damf^es. See Costs (1). Gate v. Howabth. 
See Default, Macdon ald v.. Antelmb 

Pattebson & Co. 
As to value of goods. See Execution (4), Coeubett 

AND Others v. Lewin and Another. 

4 

nrsPEcnoK. 

See Production of Documents (1), (2). Land Corpora- 
tion OF Canada v, Pulbston and Another. Cass 
V. Fitzgerald. 

msimAvcs 

Policy and receipt for premiums, provision in bill of sale 
for production of. See Interpleader (4). Duff v. 
Valentine ; Fenner, claimant. 
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On costs. See Execution (1). Pyman & Co. v. Burt, 

BOULTON, AND ANOTHER. 
IHTBSIX 

Injunction. See Injunction. Attenborouoh & Son v. 
London, &c., Telephone Co. 

nmSBLOOTJTOBT 

Judgment. See Default Macddnald v. Antelmb 

Patterson & Co. 
See Execution (4). Corbett and Others 

V. Lewin and Another. 
Order for delivery of goods. See Detention. Morgan 

V. Greatrex. 

IHTBBPLEABSB. 

Order LVII. 

8. The Court or a Judge may, with the consent of both 
claimants or on the request of any claimant, if, having regard to 
the value of the subject-matter in dispute, it seems desirable so to 
do, dispose of the merits of their claims, and decide the same in a 
summary manner and on such terms as may be just. 

9. Where the question is a question of law, and the facts are 
not in dispute, the Court or a Judge may either decide the 
question without directing the trial of an issue, or order that a 
spiecial case be stated for the opinion of the Court. If a special 
case is stated, Order xxxiv. shall, as far as applicable, apply 
thereto. 

11. Except where otherwise provided by statute, the judgment 
in any action or on any issue ordered to be tried or stated in an 
interpleader proceeding, and the decision of the Court or a Judge 
in a summary WHy. under r. 8 of this order, shall be final and 
conclusive against the claimants, and all persons claiming under 
them, unless by special leave of the Court or Judge, as the case 
may be, or of the Court of Appeal. 
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^^' ^^' Summary Order by Master — No Appeal. 

' Wh^re, upon a sherifTs interpleader summons, a Master, on the request of the 
execution creditor, disposes of the merits in a summary manner, there is no 
appeal to the Judge from his decision, although it may involye a question of 
law. 

This was a sheriff's interpleader summons, npon which the 
Master had made an order barring tlie claimant. It appeared 
that the claimant, who claimed under a bill of sale, had asked the 
Master for an issue, and tliat the execution creditor, on the other 
hand, had requested him to decide the matter summarily. The 
Master dealt with the matter summarily, and barred the claimant 
on the ground that the consideration for the bill' of sale was 
improperly stated. 

English Scmrison^ for the claimant, submitted that there was 
an appeal from this decision. The execution creditor alone asked 
the Master to dispose of the matter. The question was one of law 
within r. 9. 

Field, J., held that, the Master having dealt with the matter 
summarily, the case came withi;Q Order lyii., j. 11, and that 
in such cases there was no appeal from the Master to the Judge, 

Appeal dismissed. 

Solicitors for the Sheriff: Allen & Co. 

Solicitor for the claimant : Griffith Janes. 

Solicitors for execution creditor : CoUyer-Bristow & Co. 

Obdeb LVIL 

15. The Court or a Judge may, in or for the purposes of any 
iuterpleader proceedings, make all such orders as to costs and all 
other matters as may be just and reasonable. 
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(2.) SBARLE & Co. v. MAITHBWS; FOX & Co. Cl4xmat?T8. 1888 

Costs of Sheriff or Party interpleading, * 

As a general rule, a sheriff is entitled to the costs of interpleader proceeding!!, 
as against an unsuccessful claimant, from the time when the sheriflf had notice 
of the claim, or from the time of sale, whichever would be first, and, as against 
an unsuccessful execution creditor, from the return of the interpleader summons. 
A party other than a sheriff, upon interpleading, is entitled to bring into Court 
the amount in dispute, less his taxed costs. 

This was a sheriff's interpleader summons, upon which an order 
was made that the sheriff should withdraw. A question was raised 
as to what costs the sheriff was entitled to, and the Judge said 
that he would consider the matter and lay down a general rule. 

Nov. 14. Field, J.: — There have been recently before me 
several cases of interpleader, both by sheriffs and parties, in which 
the question raised has baen whether the sheriff or party interplead- 
ing is entitled to costs, and if so, at what point of time his right 
to them commences. The same question waiS brought before me 
several years ago when I was at Chambers, and I took pains to 
inquire what had been the practice as well in the Ck>urta of 
Common Law as in the Court of Chancery. I have again made 
inquiries as to the practice, and the result has been that^ although 
the practice at Chambers of this Division has to some extent 
varied, the general rule seems to have been that which I am 
about to state, namely : — Where an order is made on the applica- 
tion of a sheriff, he is entitled to his costs from the period at 
which he has been called into interpleading action, that is to say, 
he is entitled, as against an unsuccessful claimant to costs and 
possession money from the time of the notice of claim or from the 
time of sale, whichever would be first ; and where a sheriff is 
ordered to withdraw, he is entitled to costs as against the execu- 
tion creditor from the time at which the latter authorized the 
carrying on of the interpleader proceedings, that is, generally, 
from the return of the interpleader summons. In cases where the 
interpleader summons is taken out by the defendant in an action, 
he is entitled, on bringing into Court the amount claimed, to 
deduct from it the amount of his taxed costs up to that period, 

I 
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Hov. 29. 



Searle & Co. *^® question as to on which of the parties the ultimate liability 

^ *• for those costs is to fall being reserved. Of course, these rules 

Vox & Co., are general only ; and if, in any particular case, the sheriff or 

party interpleading has unnecessarily caused any portion of the 

costs, he will not be entitled to recover and may be called upon 

to pay costs. 

Order ; sheriff to withdraw, and to have his costs, as against 
the execution creditor, from the return of the interpleader sum- 
mons. 

(3) C. V. D. 

Interpleader — Sheriff's Oosts, 

Where, upon the return of an interpleader summons, the execution creditor 
withdraws, not having previously given the sheriff any authority to contest the 
claim, the sheriff is not entitled to any costs. 

This was a sheriff's interpleader summons referred by the Master 
to the Judge on a question as to the sheriff's costs. 

Field, J.: — The question referred to me by the Master is 
whether the sheriff is entitled to any costs as against the execution 
creditor. The facts are that a claim was made ; the sheriff served 
an interpleader summons, and upon the return of the interpleader 
summons, the execution creditor withdrew, not having previously 
given any authority to the sheriff to contest the claim. Under 
these circumstances I think that the sheriff is not entitled to any 
costs. The law imposes upon the sheriff the duty of executing 
the writ, but relieves him from the consequences of taking another 
person's goods by allowing him to take out a summons to inter- 
plead. The execution creditor in the present case has not in any 
way resisted the claim that has been made to the goods, and ought 
not therefore, to be liable for any costs. 

No costs of sheriff or claimant 

Bills op Sale Act (1878) Amendment Act, 1882 (45 & 46 

Vict. c. 43). 

Sect. 7. — Personal chattels assigned under a bill of sale shall 
not be liable to be seized or taken possession of by the grantee for 
any other than the following causes : — 

(1.) If the grantor shall make default in payment of the sum or 
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sums of money thereby secured at the time therein pro- 
vided for payment, or in the performance of any covenant 
or agreement contained in the bill of sale, and necessary 
for maintaining the secnrity : 
(2.) If the grantor shall become a bankrupt, or suffer the said 
goods or any of them to be distrained for rent, rates, or 
taxes; 
(3.) If the grantor shall fraudulently either remove or suffer 
the said goods, or any of them, to be removed from the 
premises ; 
(4.) If the grantor shall not, without reasonable excuse, upon 
demand in writing by the grantee, produce to him his last 
receipts for rent, rates and taxes ; 
(5.) If execution shall have been levied against the goods of the 
grantor under any judgment at law : 
Provided that the grantor may, within five days from the seizure, 
or taking possession of any chattels on account of any of the 
above-mentioned causes, apply to the High Court, or to a Judge 
thereof in Chambers, and such Couii; or Judge, if satisfied that by 
payment of money or otherwise the said cause of seizure no longer 
exists, may restrain the grantee from removing or selling the said 
chattels, or may make such other order as may seem just. 



(4.) DUFF V. VALENTINE ; FENNER, Claimamt. Dec, 17. 



BUI of Sale — Orantor to produce on Notice Policy of Insurance and Beceipt for 

Premiums, 

A provision in a bill of sale that it shall be lawful for the grantee to seize the 
chattels thereby assigned, upon non-production by the grantor, without reason- 
able excuse, of his policy of insurance or receipts for premiums thereon, does not 
render the bill of sale void. 

This was a sheriffs interpleader summons, referred by the Master 
to the Judge for his decision, all parties consenting. 

The claimant relied upon a bill of sale on the goods seized by 
the sheriff given to him by the execution debtor. In the bill of 
sale there was a provision that the mortgagor should keep the 
chattels thereby assigned insured against fire, and also a provision 

i2 
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Duff that if he should not •* with3ut reasonable excuse upon demand in 
Valentine • writing by the Said mortgagee produce to him the last receipts of 
Fennkk, the said mortgiigor for rent, rates, and taxes, or the said policy of 
insurance, or the receipt for the current premiums thereon," it 
should be lawful for the said mortgagee to enter and seize the 
said chattels. The bill of sale concluded with the following 
proviso : '^ Froyided always that the chattels hereby assigned shall 
not be liable to seizure or to be taken possession of by the said 
mortgagee for any causes other than those specified in s. 7 of the 
Bills of Sale Act Amendment Act, 1882." 

Hammond-Chambers, for the execution creditor : — ^This bill of 
sale is void, as it contains a proyision which is an infringement of 
s. 7 of the Bills of Sale Act, 1882. By that section there is to be 
no seizure under a bill of sale for any cause other than those 
therein mentioned. One of the causes therein mentioned is 
(sub-s. 4) : " If the grantor shall not, without reasonable excuse, 
upon demand in writing by the grantee, produce to him his last 
receipts for rent, rates, and taxes." This bill of sale provides for 
seizure if the grantor does not also produce his policy of insurance 
and receipt for premiums. 

He cited Davis v. Burton (a). 

Home Payne for the claimant. 

Field, J. : — I am of opinion that this bill of sale is good. I 
think that the words which have been inserted in this case are not 
at all like those that were inserted in Davis v. Burton (a), which 
were directly contrary to the policy of the Act. In this case it was 
considered prudent that the grantor should agree to insure against 
fire; and in order to give effect to that agreement it was provided 
t* at he should shew his policy and receipt for premiums when 
called upon to do sow If a security of this kind is to be supported 
at all, the creditor ought to have the power to see that the property 
is properly protected. There might have been some difficulty in 
supporting this bill of sale but for the proviso at the end of it ; I 
think, however, that that proviso gets rid of any such difficulty. 

(a) 10 Q. B. D. 414. 
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Order: — Sheriff to withdraw; execution creditor to pay claimant's ^ovn 

COBtS. _, ^• 

VALKMTINB ; 

FeNNKBb 

Solicitors for tlie execution crediror : TippitU A Son. Claimant. 

Solicitors for the claimant : Morley & Shirreff. 
Solicitors for the Sheriff: Maynard & BureheU. 

Since this case was decided, a bill of sale oontaiuing a similar proyision for 
production by the grantor of his receipts for insurance premiums, has been held 
valid by the Divisional Court (Cave and A. L. Smith, JJ.) in the case of 
ndmmond y. Hocking (a). 

Bills of Sale Act (1878) Ambndmbnt Act, 1882 (45 & 46 

Vict, c 43), 

S. 17. Nothing in this Act shall apply to any debentures issued 
by any mortgage, loan, or other incorporated company, and secured 
upon the capital stock, or goods, chattels, and effects of such 
company. 

(6.) BROCKLEHURST v. RAILWAY PRINTING AND PUBLISHING ^^^ 

COMPANY ; ELDRIDGE and PEARSON, Claimants. ^-*- 18- 



Debenture secured upon Goods of Company. 

Where a company borrowed money by the issae of mortgage debentures, pay- 
able to bearer and entitlini;^ the holders pari passu to the benefit of an assign- 
ment of all the property of the company to a trustee for the debenture holders, it 
was held that the assignment to the trustee was a bill of sale» and as it did not 
comply with the requirements of the Act, was void as against an execution 
creditor ; and that the debentures themselves passed no property in the goods of 
the company. 

This was an interpleader summons referred to the Judge for 
decision. 

The action was brought for the price of goods sold. Judgment 
had been signed for 287. and costs, and execution had issued. 
Notice was thereupon given to the sheriff of two claims to the 
goods, and he interpleaded. It appeared from the affidavits, 
that the defendants had borrowed 15002L by the issue of fifteen 
mortgage debentures, and that, to further secure the money so 
borrowed, they had assigned all their plant, machinery, stock- 

(a) 12 Q. B. D. 291. 



\ 
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Bbogxle- in-trade, &C.9 to A. Eldridge as trustee for the debenture holders. 
"^"'"^ This assignment was registered as a bill of sale, but was not in 



V. 



Railw ay the form required by the Bills of Sale Act Amendment Act, 1882. 

PuBLiBHiHa The two claimants were Eldridge, and Pearson, who was one of 
Eldridoeaiib ^^^ debenture holders. The form of the debenture was an under- 

J^f^'^^* taking by the company to pay the bearer 100/. subject to the con- 
ditions indorsed thereon. One of the conditions was as follows : — 
** The holders of the said debentures are entitled pari passu to the 
benefit of an indenture, dated August, 1883, and made between 
the company of the one part and A. Eldridge (a trustee for the 
debenture holders) of the other part, whereby all the property 
and rights of the company both present and future are charged 
with the payment of the said debentures." 

A, Cock, for the execution creditor : — It is admitted that the 
assignment under which Eldridge claims does not comply with 
the reqairements of the Bills of Sale Act Amendment Act, 1882, 
and is therefore Yoid, if it comes within the operation of that Act. 
But it is said that it comes within s. 17, which excepts debentures 
secured upon the capital stock of a company from the operation 
of the Act. This assignment, however, is not a debenture. It 
has been registered as a bill of sale. As to the claim of Pearson, 
who holds one of these debentures, it is submitted that they are 
not debentures secured upon the capital stock of the company. 
They do not themselves create any charge on the chattels of 
the company. The only thing that the holders have got by these 
debentures is such benefit as the assignment gives them. If the 
debenture itself conferred the title to the goods, or if it referred 
to a document that conferred a good title, it would be within the 
exception. But the only security it contains is the benefit of 
a certain deed, which deed, as against the execution creditor, is 
void. 

Pollard, for the claimants : — The registration of the assignment 
as a bill of sale occurred through over caution. It is in effect a 
debenture secured upon the capital stock of the company, and 
need not therefore be in the form required by the Act. But at all 
events the actual debentures are within the exception. By one of 
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the conditions indorsed on them, the holder is to be entitled to Bbocklb- ~ 
the benefit of an indenture whereby all the property of the com- ^^^ 
pany is charged with the payment of the debentures. The only Railway 

..,, , 11 . 11 . 1 Phimtino and 

question is whether these are debentures issued by an incorporated Publishimq 
society and secured upon its property. The form in which the b^dmdob 
result is arrived at does not matter. The mere intervention of a ^^^ Pbabsox, 
trustee makes no difference. If an instrument is issued by a cor- 
poration charging their property with the payment of money which 
it borrows from the holder, no matter how the charge is created, 
that instrument is within the exception to the Bills of Sale Act. 
It is said that the instrument itself does not create a charge upon 
the property of the company ; but the answer to that is that it 
need not itself create tlie charge. The words of the section are 
*'secui-ed upon." If it is secured upon the property of the 
company, qvdcunque vid, that is sufficient. 

Field, J. : — The point in this case is new, and is one^ of general 
importance. I offered to refer it to the Court for decision ; but 
owing to the smallness of the amount involved and for other 
reasons, I was asked to give judgment myself; and, as I enter- 
tain a clear opinion upon the question, I am willing to do so. 
The plaintiff having obtained judgment against the defendant 
company, the sheriff takes possession of a quantity of goods on 
the premises of the company. Then two claimants to these goods 
appear. The first is Eldridge, who claims the goods under a deed 
of assignment. The second is Pearson, who claims the goods 
under an instrument which he calls a debenture. Now the goods 
were originally unquestionably the defendants. They could, there- 
fore, only have become the property of Eldridge, or of Pearson, 
by some document passing the property in the goods to them. 
Eldridge claims under an assignment to him by the company, 
which has been registered as a bill of sale. One objection to it 
is, that it does not comply with the provisions of the Bills of Sale 
Act Amendment Act, 1882, not being in the form required by that 
Act. Sect 4 renders void all bills of sale that refer to the goods 
under a general description only, by providing that every bill of 
sale shall contain a schedule of the goods thereby conveyed, in 
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Bbooklb- order that a man who goes to the bill of sale registry office may 

^^^ be able to see whether any particnlar article is included in the 

Railway bill of sale. There is no such schedule to this assignment, and it 

Pbiktino and 

PuBLisHiNo is, therefore, void under that section. It is also void under s. 5, 
ESmoEAHD ^ ^* purports to pass after-acquired property. But by s. 17 
Peabsok, m debentares issued by any mortgage, loan, or other incorporated 
company, and secured upon the capital stock or goods, chattels, 
and effects of such company" are excepted from the operation 
of the Act. Then what is a debenture within the meaning of 
this section? The ordinary form is one by which a company 
undertakes to pay to the holder a sum of money, and says that 
that shall be a charge on the company's property. It is difficult 
to say exactly what it is a charge upon. It cannot be intended to 
pass all the specific articles of property of the company to each 
debenture tiolder. I think that all that such a debenture gives 
is, not a right to any specific property, but a right to come in 
pari poMU with the other debenture holders, who are of course 
a fluctuating body, and to claim the benefit of the security. In 
the case of Gardner v. London, Chatham, and Dover- BaUway 
Co. (a), the form of debenture was that the company assigned 
to the plaintiff, his executors, admim'strators, and assigns, the 
general undertaking of the company, and all the tolls and sums 
of money arising out of it, and all the estate, right, title, and 
interest of the company in the same. It was held that the plain* 
tiff had no title, under that debenture, to any rents or sale moneys 
arising from superfluous lands of the company, or to the rolling 
stock and other goods and chattels of the company ; but that he 
was entitled to have a receiver appointed as to the tolls, and to an 
account of what was due to him and to the other mortgagees who 
were entitled to rank pari passu with him on their debentures. 
As to the instrument under which Eldridge claims, that is not a 
debenture within this isection, and is clearly a bill of sale, and, 
therefore, void for non-compliance with the Act. Then comes 
the instrument under which Pearson claims, and which he says is 
a debenture within the section, and is therefore excluded from the 
operation of the Act. Probably the reason that the debentures 

(a) L. R. 2 Ob. 201. 
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hore described are excluded is because they do not pass any Bbocxlb- 
property. Certainly the debentures in this case do not, whatever "^ 
may be the case when they are in the ordinary form. What the „ Railway 

, , , Printino and 

debentures in this case give is the benefit of an assignment. PuBusHiwa 
Further, these debentures are payable to bearer, and are, there- eldbidob 
fore, transferable by delivery. If they pass the property in the ^^.^^^^* 
goods, no one could tell at any gi?en time in whom the property 
was. By the instrument, the holder is only to be entitled pari 
passu with the fourteen other holders: that is, each one is not 
entitled to the whole of the property, but only to come in with 
the others and take his share of whatever passes by the assign- 
ment. As far as I can judge, this debenture passes no property 
whatever in the goods. All that Pearson has is the right to come 
in and take the benefit of a sale, of these goods by Eldrjdge, who, 
as between grantor and grantee, is the owner of them under the 
assignment to him. 

Claimants barred, with costs to execution creditor and sherifT. 

Solicitors for execution creditor : O. J. NuU & Co. 
Solicitors for claimants : Bdbins^ Cameron & Kemm. 

See Third-party Procedure (2). Hutchison v. Colobado 
Dnited Mining Co. 

Summons, service of, out of the jurisdiction. See Ser- 
vice (6). Van deb Ean & DEixizaMAN v. Abhwobth 
& Co. ; Begulateub Fabbik Gebmania, claimants. 

iniBBOGATOBISB. 

See Discovery (1), (2), (3), (4), (5), (6), (7), (8), (9), (10), 
(11), (13), (15), (16). J. & E. Hall v. Liabdet. 
Same (No. 2). Jones v. London Boad Cab Co. 
HiLLiEB t;. Ellis. O'Meaba t^. Stone and Anotheb. 
MgIlbot v. Dungan and Othebs. Jagobs v. Gbeat 
Westebn Bailwat Co. Bobinson and Othebs t;. 
Budgett & Co. Compagnie, &g., du Pagifique v. 
Guano Co. Bdbb v. Hubbabd. Hendebson v. 
BiPLEY AND Othebs. Smith v. Beed and Othebs. 
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JuBB V. B1BB8 & Hill. Jones t;. Jones and 

Another. 
See Pending Proceedings (2). E. v. F. 
See Production (1). Land Corporation of Canada v. 

PULESTON. 

By third party. See Third-party Procedure (10). Bates 
V. BuRGHELL ; CARTER, third party. 

IBSBLSVAIIT 

Interrogatories. See Discovery (6). McIlroy v. Dun- 
can AND Others. 

ISSUE 

By consent between defendant and third party^ See 
Third-party Procedure (7). Borough and Another 
V. James ; Hickman, third party. 

jonmxB 

Of parties. See Parties (1), (2). Heard and Another 

V. Borgwardt. Etre v. Moreing. 

Of causes of action. See Pleading (5.) Hobson v. 

Monks and Another. 

JUDGE 

At Chambers, jurisdiction of. See Jurisdiction (2). 
Hunt v. Clifford. 

JUDGMENT. 

I. Under Order XIV. (1), (2), (3). 
II. Against Married Woman. (4), (5). 
III. Removal from Mayor* 8 Court. (6). 

I. Under Order XIV. 
Order XIV. 

1. Where the defendant appears to a writ of summons specially 
indorsed under Order IIL, Rule 6 (a), the plaintiff may, on affidavit 
made by himself, or by any other person who can swear positively 
to the facts, verifying the cause of action and tlie amount claimed 
(if any), and stating that in his belief there is no defence to the 
action, apply to a Judge for liberty to enter final judgment for 

(a) See post, Specially Indorsed Writ. 
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I. Under Order XIV. — eontintied, 

the amotint so indorsed, together with interest, if any, or for 
recovery of the land (with or without rent or mesne profits), as the 
case may be, and costs. The Judge may thereupon, unless the 
defendant by affidavit or otherwise shall satisfy him that he has a 
good defence to the action on the merits, or disclose such facts as 
may be deemed sufficient to entitle him to defend, make an order 
empowering the plaintiff to enter judgment accordingly. 



(1.) WAGSTAFF a»d Another v. JACOBOWITZ. J884 

/an. 17. 
Dismissdl of previous jSummons — Fresh Materials. 



The dismissal of a summons for judgment under Order xiv. is no bar to a 
fresh application upon fresh materials. 

This was an appeal by the defendant from the decision of the 
Master, upon a summons under Order xiv., giving leave to defend 
upon the terms of bringing money into Court. 

The writ in the action was issued in April, 1883, and the plain- 
tiff took out a summons under Order xrv. in May, which was 
heard before a Master and dismissed. There was no appeal against 
this decision. The pleadings closed in August ; and the present 
summons was taken out on the 12th of January. 

L. E. Pike, for the defendant : — ^There was no jurisdiction to 
hear this summons. The dismissal of the previous summons is 
conclusive. The plaintiffs say in their affidavit that they have 
only just discovered a letter which contains an admission; but 
that does not enable them to make a fresh application. It is 
submitted further that this application is altogether too lata 

Mathew, J. : — ^The plaintiffs can make a second application on 
fresh materials. The Master who heard the first application only 
decided that a case for judgment was not made out on the theii 
materials. 

The appeal was then heard, and, ultimately, the order was varied 
by giving the defendant unconditional leave to defend. 

Solicitors for the defendants : 8haen & Co. 
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1884 (2.) CLIFFORD and Another ». BUDDS and Anotheb. 

^^' ^^' Defence of Bankruptcy. 

That the defendant has gone into liquidation since action brought will not 
prevent judgment being given against him under Order xiv., if the Court of 
Bankruptcy has held that the action was one for fraudulent breach of trust, and 
has refused to stay it. 

This was a summons for judgment under Order xiv., referred 
by the Master to the Judge. 

The action was brought against auctioneers employed by the 
plaintiffs to sell certain goods, to recover money received by them 
as the price of such goods. After the eo.nmencement of the actiou, 
the defendants went into liquidation. The plaintiffs took out a 
summons for judgment under Order xiv. ; and the defendants 
thereupon appb'ed to the County Court at Greenwich to restrain 
the action, under s. 11 of the Bankruptcy A(*t of 1869. The 
application was refused upon the ground that this was an action 
for fraudulent breach of trust within s. 49 of the Act. 

I- 

Movlton^ for the plaintiffs : — The defendants have not yet ob- 
tained their discharge ; and this is not a debt which would be 
barred by the discharge. The Bankruptcy Court has held that 
this is an action for fraudulent breach of trust. 

JS. Vaughan Williams^ for the defendants: — I'his is a simple 
claim for money had and received. The plaintiffs have no remedy, 
except by proving in the liquidation. They say that this was a 
breach of trust, but the defendants deny it. . That question must 
be tried. 

Mathew, J.: — I am satisfied that the defendants have no 
defence to this action, and I shall allow the plaint ifis to sign 
judgment. 

Order for judgment. 

Si'licitors for the plaintiffs : Bireham & Co. 
Solicitors for the defendants ; Howard <& Shelton. 
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Order XIV. 

3. The defendant may shew cause against such application by 
af&davity or (ex(;ept in actions for the recovery of land) by offering 
to bring into Court the sum indorsed on the writ. Such affidavit 
shall state whether the defence alleged goes to the whole or to 
part only^ and (if so) to what part, of the plaintiff's claim. And 
the Judge may, if he think fit, order the defendant, or, in the case 
of a corporation, any officer thereof, to attend and be examined 
upon oath : or to produce any leases, deeds, books, or documents, 
or copies of or extracts therefrom. 

(3.) MILLARD v. BADDELEY and Othbbs. 1884 

March 29. 
Action upon BiH^^Defence of Fraud — Examination o^ Parties. 



Where a plaintiff alleges that he u a bond fide holder of a bill and the 
defendant alleges that it was originally obtained from him by fraud, there is no 
power, upon a summons under Order xiv., to test the story of either party by 
ordering them to attend and be examined. Unconditional leave to defend should 
be given. 

This was an appeal by the defendants from an order of a dis- 
trict registrar upon a summons under Order xiv. 

The action was brought on a bill of exchange. The defendant's 
affidavit stated that the bill was or^inally obtained from him by 
fraud, and the plaintiff alleged that he was a bond fide holder for 
value. The district registrar ordered the parties to attend and 
be examined before him, under Order xrv., r. 3. After an inves- 
tigation lasting four days, the district registrar made an onler for 
judgment 

Wallace, for the defendants. 
Boddam, for the plaintiff. 

Field, J. : — It has been settled law for twenty years that where 
there is fraud in the inception of a bill, there is no longer a pre- 
sumption that value has been given and the onus of proof is 
shifted. Where a defendant says that a bill was obtained from 
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1884 JUBGKSHT— eon<tnti6cf. 

Millard I- ^^^fo'* OrrfdT XJT. — (jon^inwed. 

Badmelet. ^^ ^y fraud, and that he therefore desires to have the fact that 
value was given by the plaintiff strictly proved, there is no power, 
upon a summons under Order xiv., to test the story of either 
party. It ought only to be in an exceptional case that the power 
given by this rule of examining the parties is exercised. It is 
the first time I ever heard of its bein^ done. If it became a 
practice it would lead to great expense, and to actions being tried 
upon the summons under Order xiv., which was never intended to 
be done. 

Appeal iftllowed, leave to defend. Costs defendants' iii any 
event. 

Solicitors for the plaintiff: Pitman dt Lane, agents for Joseph 
Oriffith, Newcastle-under-Lyme. 

Solicitors for the defendants : Burn dt Berridgey agents for Ben- 
netty Hanley ; and Julian^ Hanley. 

The plaintiff appealed against this decision ; and on the 8th of April it was 
affirmed by the Divisional Court. 

I It is the invariable practice at Chambers to refuse judgment under Order xrv. 

I in an action on a bill of exchange brought by a hond fide holder for valua, when 
the defendant swears that there was fraud in the inception of the bill. The 
reason has been said to be that there is a presumption that the fraudulent drawee 
will pass the bill to some friend of his own, and, therefore, the hona fides of the 
holder ought to be strictly proved. 

See Costs (4). Bye v. Kibby. 

See Service (5), (7). Jiminez & Sons v, Owen. 

HOPTON V. EOBEBTSON. 

See Specially indorsed Writ (1), (2), (3). Bubns v. 
Walpoed. MansebghandWifev.Kimell. Daubuz 

AND OtHEBS v. LaVINGTON. 

See Third-party Procedure (6), (7), (11). Caisteb v. 

Chapman ; Holmes, third party. Bobough and 

Anotheb v. James ; Hickman, third party. Floweb 

V. Todd and Anotheb. 
See Time. Staffobdshibe Joint Stock Bank v. 

Weaveb. 
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jmOiMXST— continued. 

II. Against Married Woman. 

Married Women's Property Act, 1882 (45 & 46 Vict. c. 75). 

P. 1. : — (2.) A married woman shall be capable of entering into, 
and rendering herself liable in respect of and to the ext.ent of her 
separate property on, any contract, and of suing and being sued, 
either in contract or in tort, or otherwise, in all respects as if she 
were a feme sole, and her husband need not be joined with her as 
plaintiff or defendant, or be made a party to any action or other 
legal proceeding brought by or taken against her; and any 
damages or costs recovered by her in any such action or proceed- 
ing shall be her separate property ; and any damages or costs 
recoyered against her in any such action or proceeding shall be 
payable out of her separate property, and not otherwise. 

(4.) MOORE V, MULLIGAN. 1884 

Under Order xiv. ^^' ^^ 



Judgment under Order xit. cannot be signed against a married woman, not- 
withstanding the Married Women's Property Act>, 1882, s. 1, sub-s. 2, unless the 
plaintiff is willing to limit the operation of his judgment to her soparat.e 
property. 

This was an appeal by the plaintiff from the refusal of the 
Master to order unconditional judgment against the defendant, 
under Order xiv. 

The defendant was a married woman, and the action was 
brought against her for the price of household furniture. The 
defendant had appeared in person, but there was no defence to the 
action. 

L. O. Pike, for the plaintiff: — Before the Married Women's 
Property Act^ 1882, it was held that judgment could not be signed 
under Order xiv. against a married woman; but now, by s. 1, 
sub-s. 2, of that Act, a married woman is made capable of suing 
and being sued in all respects as if she were a fem£ sole, and any 
damages or costs are to be recoverable out of her separate estate 
and not otherwise. It is, therefore, submitted that the plaintiff is 



\ 
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1884 

— zz II. Against Married Woman — continued. 

Mulligan entitled to judgment against the defendant persmalljy although 
execution must only issue as to her separate estate, (hmskm v. 
Maynard (a) is in point. 

Mathew, J. : — I think the Master is right in this case, and that 
the plaintiff cannot apply under Order xiv. for unconditional 
judgment against a married woman. The Act says that she is not 
to be liable except as to her separate property. 

Appeal dismissed with costs. 

Solicitors for the plaintiff: Qeo. Brown, 8on, & Vardy. 

Feb. 29. (5.) PERKS v. MYLREA. 

In Default. 

Judgment in default or under Order xir. can be signed against a married 
woman, the operation of the judgment being limited to separate property which 
the defendant is not restrained from anticipating. 

This was an application for a receiver. 

It appeared that the defendant in the action was a married 
woman, and that judgment in default of defence had been signed 
against her. The question was now raised whether this could be 
done. 

W. H. Ujfjohnf for the plaintiff. 
Israel Davie, for the defendant 

Field, J. :— Before the passing of the Married Women's Pro- 
perty Act of 1870 there was no such thing as judgment against a 
married woman. The Court of Chancery alone could then make 
an order binding her separate estate, and which could be enforced 
in personam. But the husband was at that time liable to be sued 
for his wife's ante-nuptial debts. By the Act of 1870 the hus- 
band's liability for ante-nuptial debts was limited to the amount 
of any property he received with tlie wife at the time of marriage, 

(a) L. T. J., June, 1883, p. 102. 
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jmOWSST— continued. 2gg4 

II. Against Married Woman — continued. — p^sxa — 

by 8. 12 of that Act the wife being made h'able to be sued for mtuoa 
ante-nuptial debts as if she had continued unmarried. Under 
that sectioDy London and Provincial Bank y. Bogle (a), WiOiams 
Y. Mercer (h), and other eases, decided that judgment might be 
ientered against a married woman personally, and the Courts of 
Equity allowed the judgment to stand, and carried it out by 
ascertaining what separate estate the married woman had, and 
directing the trustees to pay the judgment debt and costs out of 
the separate estate. Then came the Act of 1882^ which provided 
that a married woman should be capable of entering into contracts 
and rendering herself liable in respect of and to the extent of her 
separate property, and of suing and being sued, either in contract 
or in tort or otherwise, in all respects as if she were a feme sole, 
and that any damages or costs recovered against her in any such 
action or proceeding should be payable out of her separate pro- 
perty and not otherwise. That provision is contained in sub-s. 2 
of s. 1 of the Act; and the question is what is the construction of 
that sub-section. It is contended, on behalf of the defendants, 
that the words '' in respect of and to the extent of her separate 
property " limit the whole of the sub-section ; but I think that 
they do not. She can make a contract binding only to the extent 
of her separate property ; but her power of suing and being sued 
is not so limited. She may sue emd be sued '* in all respects as if 
she were a, feme sole*^ A feme sole can sue to judgment. She 
may obtain judgment, and may have judgment signed against her. 
Again, damages or costs may be recovered against a married 
woman, under the sub-section. Recovery is the technical word 
for a Common Law judgment. Under an order of the Court of 
Chancery nothing is recovered until something further has been 
done. I think, therefore, that judgment in default, or under 
Order xiv., may be signed against a married woman ; but I think 
that execution should only issue against her separate estate. As 
to the authorities, the case of Qunston v. Maynard (c) appears to 
be a decision of a Divisional Court in favour of the pi lintiffs 

(a) 7 Ch. D. 773. (6) 9 Q. B. D. 337. 

(c) L. T. J. June, 1883, p. 102. 

K 
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lg84 Jin^WSST—eontiuued. 

— p^^ — II. Against Married Woman — continued. 

Mtlrea contention, and the cajse of Moore v. Mulligan (a), is a decision of 
Mathew, J., at Chambers, in fetvonr of the defendant's contention. 
Bat I have consulted my brother Mathew, who had no intention 
of laying down any general rule applicable to this question, merely 
intending his decision to apply to the particular case, in which the 
plaintiff did not propose in any way to limit the operation of his 
judgment, and that my brother thought ought not to be done 
under Order xiv. All that Mr. Upjohn asks for is a receiyer in 
respect of separate property, which the defendant is not restrained 
from anticipating ; and I see no difficulty in granting that, think- 
ing that in all cases such a limitation should be imposed by the 
judgment. 

Solicitors for the plaintiff : Thomson & Ward. 
Solicitors for the defendant : Atkinson dt Dresser. 

In Gloucestershire Banking Co. v. PhiUipps ; Creaghy third party (h), the Divi- 
sional Ck)urt held that judgment, limited as above, might now be signed against a 
married woman. Bee also BursiU v. Tanner (c). 

See Third-party Procedure (9). Glouoestershibe Bank- 
ing Co. V. Phillipps and Another ; Cbeagh, third 
party. 

III. — Bemovalfrom Mayor's Court. 

Mayor's Court op London Procedure Act, 1857 (20 & 21 

Vict, c clvii.) (Local and Personal). 

48. In every case where final judgment shall have been obtained 
in the Mayor's Court, and also in every case where any rule or 
order shall have been made by the Court, whereby any sum of 
money, or any costs, charges, or expenses shall be payable to any 
person, any writ of execution upon such judgment, or any rule or 
order so made by the Court, shall be sealed by the sealer of writs 
of any of the superior Courts, upon a praecipe of the same being 
lodged with him, together with an affidavit verifying the judgment 
or order, aud that the same remains unreversed and unsatisfied, and 
immediately thereupon such writ of execution €md such judgment, 

(a) Ante, p. 127. (6) 12 Q. B. D. 533 ; 50 L. T. B. 360. 

(c) L. T. J., June 21, 1884, p, 143. 
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JXIHOKKKT—eofUinued. 

III. Bemoval from Mayor's Court — contintied, 

rule or order, shall become and be of the same force^ charge, and 
effect as a writ of execution, or judgment recovered in or a rule 
or order made by sach superior Court, and all the reasonable costs 
and charges attendant upon such sealing shall be recoyered in like 
manner as if the same were part of such judgment or rule or order: 
Provided always, that no such judgment or rule or order when so 
removed as aforesaid shall affect any lands, tenements, or heredita- 
ments, as to purchasers, mortgagees, or creditors, any further than 
the same would have done if the same had remained a judgment, 
rule, or order of the Mayor's Court, unless and until a writ of ex- 
ecution therein shall be actually put into the hands of the sheriff 
or other officer appointed to execute the same. 

52. No cause shall be removable from the Court otherwise than 
by a writ of eertiorariy or by the order of a Judge of one of the 
Superior Courts, or by the special order of the Lord High Chan- 
cellor, the Master of the Rolls, or one of the Vice-Chancellors, 
and every writ of certiorari shall be made returnable immediately, 
whether in or out of term. 



(6.) MUNDAY V. PIGOTT. 

Judgment in MayoT^s C<mri of London — Removal of Judgment to High Court — 

20 & 21 Vict. c. 157, M. 48, 52. 

A plaintiff who desires to have a judgment, which he has recovered in the 
Mayor's Court, removed into the High Court, must pay for the sealing of a writ 
of execution in the High Court. 

This was an ex parte application by the plaintiff on appeal 
from the refusal of Master Jenkins to order the removal of the 
judgment in the action from the Mayor's Court of London to the 
High Court. 

The question raised was whether it was necessary in order to 
remove the judgment to take and seal a writ of execution at a 
cost of 58., it being stated on behalf of the applicant that there 
was nothing on which he could enforce his judgment by ordinary 
execution, and that the writ would consequently be useless. The 
question turned on the construction of the Mayor's Court of 
London Procedure Act, 1857, ss. 48, 52. 

k2 
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PiGon. 
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""71 — IIL Bemovalfrom Majfor^s Ckmrt — eontmued. 

J^ FiELDy J.: — I think that Master Jenkins' construction is 

correct, and that under these sections the removal can only be 
effected by sealing a writ of execution. 

No order* 

Solicitors for the plaintiff : C. C. EUi$, Mfmday, & Co. 

On admissions in pleadings. See Admissions (2), (3). 

Padgett v. Bikns. Cropt v. Collingwood. 
By default. See Costs (1). Gath v. Howarth. 
. See Default. Macdonald r. Aisttklme 

Patterson & Co. 
. See Execution (4). Corbett and Others 



V. Lewin and Another. 

-. See Pleading (4), (5), (6). G. v. H. 



HoBsoN V. Monks and Another. Egebton v. 
Anderson. 

-. See Service (5). Jiminez & Sons v. 



Owen. 

Signed by firm. See Execution (3). Thomas Davis & 
Son v. Andbews. 

Interest on costs Ifrom date of. See Execution (1). Py- 
MAN & Co. V. Burt, Boulton and Another. 

Adding defendant after. See Parties (1). Heabd and 
Another v. Borgwardt. 

For costs. See Pleading (8). Wood v. Goodwin. 

As between defendant and third party. See Third-party 
Procedure (4), ((>), (7), (9). Bell & Co. v. Von 
Dadelszbn. Caister v. Chapman; Holmes, third 
party. Borough and Another v. James ; Hickman, 
third party. Gloucbstershibe Banking Co. v. 
Phillipps and Anotheb; Greagh, third party. 

JXmiCATUBE AOT, 1878, 

S. 76. See AflSdavits (1), (2). De Leon v. Hubbabd 
AND Others. Cooper v. Moon. 
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JXmiOATUBl ACT, l^tS-eontinued. 

S. 25, sub-s. 8. See Injanction. Attenbobouoh & Son 
V. London, &c., Telephone Co. 

. See Receiver (2). I. v. K. 

S. 16. See Jurisdiction (1). Chubton v. Wilkin and 
Othbbs. 

JinUBDIOTIOV. 

I. Of High Court. (1). 
II. At Chambers. (2). 

I. Of High Court. 

JuDiOATUBE Act, 1873 (36 & 37 Vict. c. 66). 

S. 16. The High Court of Justice shall be a Superior Court 
of Becord, and, subject as in this Act mentioned, there shall be 
transferred to and vested in the said High Court of Justice the 
jurisdiction which, at the commencement of this Act, was vested 
in, or capable of being exercised by, all or any of the Courts 
following ; (that is to say,) 

(1.) The High Court of Chancery, as a Common Law Court as 
well as a Court of Equity, including the jurisdiction of 
the Master of the Bolls, as a Judge or Master of the Court 
of Chancery^ and any jurisdiction exercised by him in 
relation to the Court of Chancery as a Common Law 
Court; 
(2.) The Court of Queen's Bench ; 
(3.) The Court of Common Pleas at Westminster ; 
(4.) The Court of Exchequer, as a Court of Bevenue, as well 

as a Common Law Court ; 
(5.) The High Court of Admiralty ; 
(6.) The Court of Probate ; 

(7.) The Court for Divorce and Matrimonial Causes ; 
(8.) The London Court of Bankruptcy (a) ; 
(9). The Court of Common Pleas at Lancaster ; 
(10.) The Court of Pleas at Durham ; 

(a) This flab-section was repealed by enacted by the Bankniptcy Act, 18S3t 
the Judioatnre Act, 1875, bat is re- e. 93. 
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JXTBISDlCnOV'-eoTUinued. 

I. Of High Court — eontinued. 

(11.) The Courts created by Commissions of Assize, of Oyer 
and Terminer, and of Gaol Delivery, or any of such 
Commissions : 
The jurisdiction by this Act transferred to the High Court of 
Justice shall include (subject to the exceptions hereinafter con- 
tained) the jurisdiction which, at the commencement of this Act, 
was vested in, or capable of being exercised by, aU or any one or 
more of the Judges of the said Courts, respectively, sitting in 
Court or Chambers, or elsewhere, when acting as Judges or a 
Judge, in pursuance of any statute, law, or custom, and all powers 
given to any such Court, or to any such Judges or Judge, by any 
statute ; and also all ministerial powers, duties, and authorities, 
incident to any and every part of the jurisdiction so transferred. 

1884 0") CHURTON v, WILKIN and Others; ELLIS v, WILKIN and 

p^ 23. Othebs ; PARRY v. WILKIN and Others. 

As Court </ Exchequer — Case affecting Bevenue of the Crovm — Bemoval from 

County Court, 

Upon the statement of counsel representing the Attorney-General that a case 
affects the revtniie of the Crown, an order will be made for its removal from a 
County Court into the High Court. 

This was an application on behalf of Her Majesty's Attorney- 
General and the defendants, that the plaints should be removed 
out of the County Court of Denbighshire into the Queen's Bench 
Division of the High Court. 

The Keceiver of Crown Bents for the principality of Wales 
had distrained for arrears of rent payable to Her Majesty out of 
the borough of Holt by the plaintiffs in the three actions. 
Notice of replevin had been given in each case, and these actions 
had been commenced in the County Court against the Crown 
Beceiver, Her Majesty's Commissioners of Woods, Forests, and 
Land Bevenues, and the bailiff who distrained. 

Oathome Sardy^ for the Attorney-General : — The mayor and 
corporation have collected these rents, which proceeded out of the 
manor of Holt, for a great number of years, but they now refuse 
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I. Of High Cawrt — ccmtinued, 

to do so any longer ; and the Crown has conaeqiiently been com- 
pelled to distrain. It is now alleged on the pftrt of Her Majesty's 
Attorney-General that these cases affect the revenue of the Grown. 
Upon that allegation the order dhonld be made as of course. 
The practice is stated as followi in Manning's Practice of the 
Gourt of Exchequer, p. 187 : — ^ The Gourt of Exchequer, possess- 
ing an original and in many cases an exclusive jurisdiction in 
fiscal matters, will not in general permit questions the decision of 
which may afliset the King's revenue to be discussed before any 
other tritnuiaL On such occasions the Gourt iuterferes upon 
motioii by directing the proceedings to be removed into the Ex- 
diaqner." By s. 16 of the Judicature Act, 1873, the jurisdiction 
formerly vested in the Gourt of Exchequer as a Gourt of Bevenue 
is transferred to the High Gourt of Justice. 

The plaintiffs had been served with notice of the application, 
but did not appear. 

Field, J. : — I will accept the statement of Gounsel representing 
Her Majesty's Attorney-General that these c€tses do affect the 
revenue of the Grown without further evidence, and I think that 
there is power to order the removal of such cases into this Gourt. 
The order should, therefore, be made. 



18S4 



Ghubton 

V. 
WiLKW. 

Ellis 

V. 

WiLKIK. 

Pabut 

V. 

WiiAur. 



Upon affidavit of service, order in all cases. 

Solicitor to the Treasury. 

See Affidavits (1), (2). De Leon t;. Hubbard and 
Othebs. Gooper v. Moon. 



II. At Chambers. 

Bankruptcy Act, 1883 (46 & 47 Vict. c. 52). 

S. 145. Where the sheriff sells the goods of a debtor under an 
execution for a sum exceeding 20Z. (including legal incidental 
expenses), the sale shall, unless the Gourt from which the process 
issued otherwise orders, be made by public auction, and not by 
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II. At ChaniberS'— continued. 

bill of sale or private contract^ and shall be publicly dd?ertised by 
the sheriff on and during three days next preceding the day of 
sale. 

1884 (2.) HUNT v. CLIFFORD. 

Marok 26. 
At Chambers— Sale hy Sheriff-^Leave to sell by Private Contract. 



An order that the goods of an execution debtor may be sold by private 
contract instead of by public auction, may be made at ChRmbers by a Master or 
a Judg:e. 



'O^ 



This was an ex parte application by an execution creditor for 
an order, under s. 145 of the Bankruptcy Act, 1883, that the 
goods of the execution debtor might be sold by private contract 
instead of by public auction. 

Master Dodgson had referred to the Judge the question whether 
he had jurisdiction to make the order, stating that in the case of 
Hunt and Another y. Fensham and Wife (a) he had refused to make 
a similar order on the ground that he had no jurisdiction, but that 
Mr. Justice Mathew entertained the application and refused to 
make the order on another ground ; and that if the Judge had 
jurisdiction the Master had. 

Field, J., held that the order could be made at Chambers by a 
Master or a Judge. 

Order. 

Solicitors for the applicant : Mackeson, Taylor & ArnotUd. 

In Hunt and Another v. Fensham and Wife (a), the Divisional Court held that 
the order could be made upon the ex parte application of the execution creditor. 

See Admissions (2). Padgett v. Binns. 
Of Master. See Interpleader (1). Westerman v. Bees ; 
' Jones, claimant. 



JVILY, 



View by. See View. Pickard v. Great Northern 
Railway Co. 

(a) 12 Q. B. D. 162. 



LAHSLOBD 



LAW, 



LSAYS 
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And tenant. See Specially indorsed Writ (1), (2), (3). 
Burns v. Walpord. Manserqh and Wife v. Bimell. 
Daubuz and Others v. Lavington. 

Question of. See Interpleader (1). Westerman v. 
Bees ; Jones, claimant. 

. See Special Case. Tattersall v. Na- 
tional Steamship Co. 

raised, on return to mandamus. See Man- 
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damns. Beg. v. Cheshunt Local Board. 
; by pleadings. See Pleadings (9). Par- 



LX8B0B 



LETTERS 



LIABILrrT 



SONS AND Another v. Burton. 

To interrogate. See Discovery (1), (2), (3), (4), (5). 
J. & E. Hall v. Liardet. Same (No. 2). Jones v. 
London BoAD Car Co. Hellier t;. Ellis. O'Meara 
V. Stone and Another. 

For service out of the jurisdiction. See Pending Pro- 
ceedings (1). Bell v. Earl of Kilmorey and 
Others. 

To defend, form of order giving. See Pleading (6). 
Egerton v. Anderson. 

To serve third-party notice, plaintiff may appear on 
application for. i3ee Third-party Procedure (1), (2), 
(5). FiNLAY & Co. V. Scott & Son. Hutchison v. 
Colorado United Mining Co. Jacobs, Hart & 
Co. v. Brown and Another ; Godsell, third party. 

And lessee. See Belief (1). Bond v. Freke. 

Beferred to in pailiculars. See Production (2). Cass v, 
Fitzgerald. 

Of married woman personally. See Judgment (4), (5). 
Moore v. Mui ligan. Perks v. Mtlrea. See Third- 
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party Procedare (9). Gloucestershire Banking Co. 
V. Fhillipps and Another ; Creaoh^ third party. 
Denial of. See Payment into Coart Geosland v. 
Boutledge. 

usv 

For mortgagee's costs. See Detention. Morgan v. 
Greatrex. 

UQVIDATIOV 

Since action brought, defence of. See Judgment (2). 
Clifford and Another v. Budds and Another. 

loss oaiifiell'8 act, 

Action by widow under. See Preliminary Act. Web- 
ster V. Manchester, Sheffield, and LINCOLN^HIRE 
Bailway Co. 



LOST 



Of life, action for. See Preliminary Act Webster r. 
Manchesteb, Sheffield, and Lincolnshire Bail- 
way Co. 

Document See Prodnctioii (1). Land Corporation 
of Canada v. Puuhbion. 

Service on. See Service (2). Palmer and Another v. 

Gould's Manufacturing Co. 
. See Substituted Service. Shillito and 

Another v. Child & Co. 

XAHDAinrs. 

Order XXV. 

4. The Court or a Judge may order any pleading to be struck 
outy on the ground that it discloses no reasonable cause of action 
or answer^ and in any such case or in case of the action or defence 
being shewn by the pleadings to be frivolous or vexatious, the 
Court or a Judge may order the action to be stayed or dismissed, 
or judgment to be entered accordingly^ as may be just 
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Order LTII. 

9. When any retorn is made to a writ of mandamus, other than 
an unconditional compliance therewith, the applicant may plead 
to the return within such time and in like manner as if the return 
were a statement of defence delivered in an action ; and, subject 
to these rules, this pleading and all subsequent 'proceedings, 
including pleadings, trial, judgment^ and execution, shall proceed, 
and may be had and taken, as if in an action. 

10. Where a point of law is raised in answer to a return or any 
other pleading in mandamus, and there is no issue of fact to be 
decided, the Court shall, on the argument of the point of law give 
judgment for the successful party, without any motion for judgment 
being made or required. 



THE QUEEN (ON THE PROSECUTION OF THE LOCAL GOVERN- 1884 

MENT BOARD) v. CHESHUNT LOCAL BOARD. Mardi 18. 



Prerogative Writ of— Return to — Frivolous or Fexatiou8, 

A return to a writ of mandamus is not a pleading, and cannot, therefore, be 
struck out under Order xxv., r. 4. 

This was an application to strike out a return to a writ of 
mandamus, on the ground that it disclosed no reasonable answer, 
or was frivolous or vexatious. In the alternative, the summons 
asked that the point of law be set down for argument. 

Morterif for the respondents : — ^There is no power to strike out 
this return. It is not a pleadiug. 

ChanneU, for the applicants : — By Order Lin., r. 9, the applicant 
for a mandamus may plead to the return as if it were a statement 
of defence delivered in an action. He might, therefore, have 
demurred to it, if demurrers had not been abolished. This appli- 
cation is made under Order xxv., r. 4, which is the proceeding in 
lieu of demurrer. Order uii., r. 10, shews that a point of law may 
be raised in answer to a return to a mandamus. 

Field, J. : — Order Liii., r. 9, enables the applicant to plead 
to the return as if it were a statement of defence, but it does 
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The Qckks not make the retam itself a pleading, so that it can be strack 



Ohkbhuot ^^^' 
Local BoABD. 



Order : Pleading to return to be deliyered, and point of law set 
down for argament. 

Solicitors for the applicants : Sharpe^ Parkers & Co. 
Solicitors for the respondents : Duffidd & BrvJty. 

MARTITTO WOKXirS PB0PEBT7 AOT, 1868, 

S. 1, sub-8. 2. See Judgment (4), (5). Moobe v. Mul- 
ligan. Pebes v. Mtlbea. 

See Third-party Procedure (8), (9). Jones v. Abthub 
Eldebton ; Anna Elizabeth Elderton, third paity. 
Glouoestebshibe Banking Co. v. Phillipps and 
Anotheb ; Gbeagh, third party. 

XASTEBS, 

Appeal from. See Appeal (2). Dangeb i;. Nelson. 
To assist each other in taxation. See Costs (10). Boss 

V. AsHWiN AND Another. 
May ascertain amount of damages. See Default. Mag- 

DONALD V, AnTELME PaTTEBSON & Co. 

Jurisdiction of, in interpleader. See Interpleader (1). 

Westebman v. Bees ; Jones, claimant. 
. See Jurisdiction (2). Habt v. Clif- 

POBD. 

xattbbs 

Arising pending the action. See Pleading (8). Wood 
V. Goodwin. 

XATO&'S OOUBT OV LOHDOV PBOCEDUBE ACT, 1867, 

S8. 48, 52. See Judgment (8). Munday v. Pigott. 

XS&CHANT BHIFPIirG AOT, 1867, 

S. 4, subnsL 4. See Costs (8). Delaboque v. S. S. Oxen- 
holme & Co. 

ymi^Ta nXVIAL 

Of debt. See Pleading (7). Copley v, Jackson & Co. 
(No. 2.) 
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8ee Pleading (1). Seugmann and Others v. Young. 

XOBTOAOSS, 

Action by. See Admissions (2). Padgett v. Binns. 

See Pleading (5). Hobson v. Monks and 

Another. 
See Specially indorsed Writ (3). Daubuz 



and Others v. Lavington. 

See Third-party Procedure (7). See Bo- 



xonov 



ROUGH AND ANOTHER V. JaMES; HiCKMAN, ThIRD 

Party. 
Lien of, for costs. iSdd Detention. Morgan u Greatrex. 
Bights of^ as against receiver. See Beceiyer (1). Davy 

AND Another v. Price. 

Or summons. See Admissions (2). Padgett v. Binns. 



VMIIOSVOB, 

Interrogatories as to. See Discovery (5). O'Meara v. 
Stone and Another. 

voncB 

To admit facts. See Admissions (1). Crawford v. 

Chorley. 
Of appeal, signed by solicitor in country. See Appeal (1). 

Mayor, &c., op Botherham v. Peace. 
Bequiring statement of claim. See Pleading (4). G. v. 

H. 
Of trial, short See Stay (1). Smith & Co. v. British 

Marine Mutual Insurance Association. 
To third party. See Third-party Procedure (1), (2), 

(3), (4), (5), (6), (7), (8); (9), (11). Finlay & Co. v. 

SooTT & Son. Hutchinson v. Colorado United 

Mining Co. Jablochkoff Electric Light Co. v. 

M*Murdo ; WuitehalI/, third party. Bell & Co. v. 

Von Dadelszen. Jacobs, Hart & Co. v. Brown 

and Another ; Godsell, third party. Caister v. 

Chapman; Holmes, third party. Borough and 

Another v. James; Hickman, third party. Jones 
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V. Abthub Eldebton ; Anna Elizabeth Elderton^ 
third party. Gloucestershibb Banking Co. v. 
Phillipps and Another; Cbeagh, third party. 
Flower v. Todd and Another. 
To proceed^ where no proceeding for a year. See Time. 
Staffordshire Joint Stock Bank v. Weaver. 

OBJSOnOHS 

To taxation, how carried in. See Costs (10). Boss v. 

AsHWiN AND Another. 
To interrogatories. See Discovery (6), (7), (8). MoIlroy 

V. Duncan and Others. Jacobs v. Great Western 

Bailway Co. Bobinson and Others v. Budgett 

ifeCo. 

0VU8 

Of proof in action on bill. See Judgment (3). Millard 
V. Baddeley and Others. 

opntz88iyE 

Interrogatories. See Discovery (6). McIlroy v, Duncan 
AND Others. 

obdeb 

For attendance of witnesses before arbitrator. See Arbi- 
trator. BOONEY V. WhITELEY. 

triaL See Produc- 
tion (3). Central News Co. v. Eastern Tele- 
graph Co. AND Others. 

Upon summons under Order xiv. See Service (7). 

HOPTON V. BOBERTSON. 

See Time. Staf- 
fordshire Joint Stock Bank v. Weaver, 

obbebxiv. 

Effect of summons pending under. See Costs (12). La 

Banque des Travaux Publiques v. Wallis. 
See Pleading (5). 

HoBsoN V. Monks and Another. 
Intention to apply under, ground for adjourning other 

proceedings. See County Court Act, 1867. Smith 

V. Hurley. 
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Judgment under. See Service (5), (7). Jiminez & 

Sons v. Owen. Hopton v. Eobebtson. 
See Specially indorsed Writ (1), (2), 

(3). Burns v. Walford. Mansergh and Wife v. 

BiMELL. Daubuz and Others v. Lavington. 

See Third-party Procedure (6), (7), 



(II), Caister v. Chapman ; Holmes, third party. 
Borough and Another v. James ; Hickman, third 
party. Flower v. Todd and Another. 
See Time. Staffordshire Joint 



Stock Bank v. Weaver. 

oybbhsad wirss. 

See Injunction. Attbnborough & Son v. London, &c., 
Telephone Co. 

pabhoulabs. 

See Discovery (5). O'Meara v. Stone & Another. 
Of misrepresentation. See Pleading (1). Seligmann 

AND Others v. Young. 
Letters referred to in. See Production (2). Cass v. 

Fitzgerald. 

PABTIS8. 

Joinder of. 
Order XVI. 

11. No cause or matter shall be defeated by reason of the mis- 
joinder or non-joinder of parties, and the Court may in every cause 
or matter deal with the matter in controversy so far as regards 
the rights and interests of the parties actually before it. The 
Court or a Judge may, at any stage of the proceedings, either 
upon or without the application of either party, and on such terms 
as may appear to the Court or a Judge to be just, order that the 
names of any parties improperly joined, whether as plaintiffs or as 
defendants, be struck out, and that the names of any parties, 
whether plaintiffs or defendants, who ought to have been joined, 
or whose presence before the Court may be necessary in order to 
enable the Court effectually and completely to adjudicate upon 



i 
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and settle all the questions involved in the cause or matter, be 
added. No person shall be added as a plaintifT suing without a 
next friend, or as the next friend of a plaintiff under any disability, 
without his own consent in writing thereto. Every party whose 
name is so added as defendant shall be served with a writ of 
summons or notice in manner hereinafter mentioned, or in such 
manner as may be prescribed by any special order, and the pro- 
ceedings as against such party shall be deemed to have begun 
only on the service of such writ or notice. 

12. Any application to add or strike out or substitute a plaintiff 
or defendant may be made to the Court or a Judge at any time 
before trial by motion or summons, or at the trial of the action in 
a summary manner. 



1883 (1.) HEARD akd Another v. BORGWARDT. 

Nov. 8. 



Adding Defendant 
A party canxiot be joined as defendant in an action after final judgment. 

This was an action to recover the sum of 671Z. for necessary 
advances made to and bail given for the owners of the German 
brig Folk by the plaintiffs, who are shipbrokers at Cardiff. 
The defeudant is the master and part owner of the brig^ and^ 
having been arrested under the Debtorn' Act^ upon an affidavit 
stating that he was about to go abroad^ was released upon sub- 
mitting to judgment. His release was opposed on the ground that 
an application would be made to join Wallis & Son, the principal 
owners of the ship, as defendauts, and he would be a necessary 
witness against them ; but Field, J., held that that was no suffi- 
cient reason for keeping him in prison. Execution had issued 
upon the judgment, and the ship had been seized. 

The plaintiffs now applied for leave to join Wallis & Son as 
defendants, and to serve them out of the jurisdiction. 

Pyke, for the plaintiffs. 

Baugh Aliens for the defendant. 

The arguments are sufficiently stated in the judgment. 
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Field, J. : — This was an application by the plaintiffs for leave bobgwardt. 
to join Wallis & Son as defendants in the action, upon an affidavit 
that Wallis & Son are the principal owners of the ship, and that 
the advances for necessaries were made by the plaintiffs on their 
credit. Under Order xvi., r. 4 (a), it is clear that the plaintiffs 
might originally have made Wallis & Son co-defendants in the 
action. Mr. Allen practically admits that, under r. 11 of the 
same Order, which was relied on by Mr. Pyhe, Wallis & Son 
might have been made parties after the action had commenced. I 
should myself have entertained some doubt whether that rule 
would have applied. The non-joinder of Wallis & Son would not 
defeat the action against Borgwardt. Tlie only question in that 
action was whether Borgwardt was liable on the order for neces- 
saries ; and there was no necessity for the joinder of Wallis & Son 
in order to enable the Court to adjudicate upon that. But 
Mr. Pyhe has furnished me with the case of Edwards v. Lowther (&), 
where the Court held that defendants might be added under 
similar circumstances ; although Mr. Justice Archibald entertained 
the same doubts as I have felt, for he says : ** I have come to the 
same conclusion as my lord, though not without hesitation, because 
the language of the 13th rule {e), if critically examined, may be 
read the other way." I should, therefore, have held if this appli- 
cation had been made before judgment that it ought to be 
acceded to. But Mr. AUen takes a very serious objection, namely, 
that no parties can be added in an action after final judgment. 
You may, in the first instance, sue all a^inst whom the right to 
any relief is alleged to exist Then you may, under r. 11, join 
any such parties afterwai*ds ; but at what time ? The words of 
r. 11 are '' at any stage of the proceedings ;" and those words are 
relied upon by Mr. Pyhe. But Mr. Allen says there cannot be 

(a) **AU persona may be joined as their respective liabilities, without any 

defendants against whom the riglit to amendment" 

any relief is aUeged to exist, whether (6) L. J. Bep. 45 C. P. 417 ; d4 L. T. 

jointly, severally, or in the alturuative. Bep. 255 ; 24 W. B. 434. 

And judgment may be given against (c) Of Order xyi. in the Bules of 

such one or more of the defendants as 1875, substantially the same as r. U of 

may be found to be liable, aooording to Order xvi. in the present Bules. 

L 
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BoBowABDT *"^y stage of the proceedmgs after judgment ; the proceedings are 
at an end. Then r. 12 says : ^' Any application to add ... a 
defendant may be made to the Court or a Judge at any time 
before trial by motion or summons, or at the trial of the action in 
a summary manner/' Mr. Allen relies upon that rule^ and upon 
the case of Attomey-OenercU y. Birmingham (a). The ground of 
the decision of the late Master of the Bolls in that case is that 
the proceedings are at an end after judgment. With regret^ 
therefore, I have come to the conclusion that I cannot make the 
order asked for. 

No order. 

Pyke applied that leave might at once be given to issue and 
serve a writ out of the jurisdiction upon Wallis & Son, and leave 
was accordingly given. 

Solicitors for the plaintiffs : Clarhson^ OreenweU, & Wyles. 
Solicitors for the defendant : Hill & Co. 

On the 16th of November, npon the application of the plaintififs, the jud^rment 
that had been si^ed against Borgwardt was set aside, and leave then given to 
amend the writ by adding Wallis & Son as defendants, and thereupon to sign a 
fresh judgment against Borgwardt upon an admission of liability that had been 
made by him in submitting to the previous judgment. 

In an action for foreclosure against a mortgagor, leave was given by Eay, J., 
to add subsequent incumbrancers as defendants, after judgment had been 
pronounced, but before it had been drawn up and entered (6). 



1S84 (2.) EYRE v. MOREING. 

JPe&. 22. 

— Joint LicibUity v^on Items in Counterclaim of Party not joined — Application 

by Plaintiff to exclude Items or join Party, 



An order will not be made, upon the plaintiff's application, to exclude so 
much of a counterclaim as consists of charges for work done for the plaintiff' and 
a former partner of his, nor to join the former partner as a party to the action. 

This was an appeal from the refusal of Master Gordon to order 
that so much of the defendant's oonnter-claim as consisted of 

(a) 15 Ch. D. 423 ; 43 L. T. Rep. 77 ; 29 W. R. 127. 
(6) Keiih V. Butcher, W. N. 1884, p. 37. 



Etbs 

V. 
MOREDfO. 
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charges fof work done for the plaintiff and one Lawson should be 
excluded upon the ground that it could not be conveniently dis- 
posed of by way of counter-claim in the action^ or in the alterna- 
tive that the said Lawson should be joined as a co-defendant 
to the coimter-claim so far as the same related to the said 
items. 

The action was brought for money lent and for interest thereon. 
The defendant counter-claimed for money paid by him for the 
plaintiff and for work and labour done by him as surveyor to the 
plaintiff. The defendant had been ordered to give particulars of 
his counter-claim ; and f i*om them it appeared that four items were 
charges for work done for the plaintiff and his former partner, 
Lawson, jointly. 

ChanneU^ for the plaintiff: — If this counter-claim is to stand, 
Lawson should be joined as a party to the action. The plaintiff 
should be put in the same position as regards the counter-claim as 
if it were a cross action and he had pleaded in abatement to it. 
Order xvi., r. 11, enables the Judge to order that the names of 
any parties who ought to have been joined be added. That power 
is in place of the old plea in abatement. The judgments in 
Kendal v. Hamilton (a), shew that the principles upon which 
parties should be joined remain unaltered. If Lawson is not 
joined, then so much of the counter-claim as shall be proved to 
be a joint liability of Eyre and Lawson*s should be excluded in 
this action. 

Mcmsel Jones, for the defendant : — The defendant alleges that 
the plaintiff is liable on the whole of this counter-claim, and he 
cannot be compelled to join another person who is also liable on 
a part of it It is submitted that there is no power to exclude 
the items in question from the defendant's claim. 

Field, J. : — I shall afiSrm the master's order. If Lawson is to 
be joined as a defendant to the counter-claim, it should be on the 
application of the defendant in the action, not against his consent. 

(a) L. R. 4 App. Cas. 504 ; 41 L. T. R. 418. 

l2 
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MoBmo. I think there is no power to make either of the orders asked 
for. 

Appeal dismissed ; costs, defendant's in any event. 

Solicitors for the plaintiff : O. L. P. Eyre dt Co. 
Solicitors for the defendant : Walker, Martineau dt Co. 

In Carmcusk t. Qrctiian and Another (a), which was an action hy a ship- 
owner against consignees of goods for demurrage, a counterclaim had heen 
delivered for damage to cargo, and the plaintiff took ont a summons to add other 
parties as plaintiffo, on the ground that they were part owners, and therefore 
partly liahle on the counter-claim. Master Hodgson refused to make any order, 
and his decision was affirmed hy Lindley, J., at Ghamhers. 

In LerecuUy v. Harrison and Others (6), which was an action against 
solicitors for negligence, the defence was that the negligence, if any, was that of 
another solicitor whom the defendants had instructed ; and upon the application 
of the defendants, the other solicitor was joined by a Master as a defendant in 
the action. This decision was reversed by Lindley, J^ at Chambers. 

Where an action was commenced in the names of two co-trustees, in a matter in 
which they had no personal interest but were suing on behalf of the cestui que 
trust, an application by the defendant to strike out one of the plaintiffs upon the 
ground of his own allegation (in a letter to the defendant) that he had been 
joined as a plaintiff without his knowledge or approval, was refused by 
Mathew, J., in Chambers, on the 19th of January, 1884. 

In Janaen & Co, v. James (c), the defendant went into liquidation after paying 
the amount sued for into Court as a condition of defending. Field, J., at 
Chambers, on the 15th of February, 1884, refused the application of the 
plaintiff to join the trustees In the liquidation as defendants, they disclaiming all 
interest in the money in Court 

See Execution (3). Thomas Davis & Sox v. Andrews. 

See Judgment (4), (5). Moore v. Mulligan. Perks 
V. Mtlrea. 

See Third-party Procedure (1), (2), (3), (4), (5), (6), (7), 
(8), (9), (10), (11). FiNLAY & Co. V. Scott & Son. 
Hutchison v. Colorado United Mining Co. Jab- 
LOCHKOFF Electric Light Co. v. McMurdo; 
Whitehall, third party. Bell & Co. v. Von 
Dadeijszen. Jacobs, Hart & Co. v. Brown and 
Another ; Godsell, third party. Caister v. Chap- 
Co) W. N. 1876, p. 22. yh) W. N. 1876, p. 39. 

(/») Not reported. 



REPOETS IN CHAMBERS. 149 



Joinder of— continued, 

HAK ; Holmes, third party. Borough and Another 
V. James ; Hickman, third party* Jones v. Arthur 
Elderton ; Anna Elizabeth Elberton, third party. 
Glouoestebshirb Banking Co. v. Phillipps and 
Another ; Cbeaoh, third party. Bates v. Burohell ; 
Garter, third party. Flower v. Todd and Another* 

PABXVSB8. 

See Execution (3). Thomas Davis & Son v. Andbews. 

See Parties (2). Etre v. Moreing. 

Service on, where one out of the jurisdiction. See 

Service (4). J. Lightowler v. J. T. Lightowleb. 
Action against. See Substituted Service. Shillito and 

Another v. Child & Co. 
Indemnity between. See Third-party Procedure (11). 

Flower v. Todd and Another. 

PATMSNT 

Into Cowrt. 

Order XXII. 

6. When the liability of the defendant^ in respect of the claim 
or cause of action in satisfaction of which the payment into Court 
has been made, is denied in the defence, the following rules shall 
apply : — 

(a.) The plaintiff may accept, in satisfaction of the claim or 
cause of action in respect of which the payment into 
Court has been made^ the sum so paid in, in which case 
he shall be entitled to have the money paid out to him 
as hereinafter provided, notwithstanding the defendant's 
denial of liability, whereupon all further proceedings, in 
respect of such claim or cause of action, except as to 
costs, shall le stayed; or the plaintiff may refuse to 
accept the money in satisfaction and reply accordingly, 
in which case the money shall remain in Court subject 
to the provisions hereinafter mentioned : 

7. The plaintiff, when payment into Court is made before 
delivery of defence, may within four days after the receipt of 
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notice of such payment, or when sach payment is first signified 
in a defence, may before reply, accept in satisfaction of the claim 
or cause of action in respect of which sach payment has been 
made the sum so paid in, in which case he shall giTe notice to 
the defendant in the Form No. 4 in Appendix B., and shall be 
at liberty, in case the entire claim or cause of action is thereby 
satisfied, to tax his costs af er the expiration of four days from 
the service of such notice, unless the Court or a Judge shall 
otherwise order, and in case of non-payment of the costs within 
foity-eight hours after such taxation, to sign judgment for his costs 
so taxed. 

1883 CROSLAND v. ROUTLEDGE and Another. 

' With Denial of Liability — Acceptance qf Sum paid in — Bight to tax Costs. 

Where money is paid into Court together with a denial of liability, and the 
plaintiff accepts the sum paid in in satisfaction of his claim, he cannot proceed 
after four days to tax his costs under Order xxn., r. 7. 

This was an appeal from the Master's order refusing to tax the 
plaintiff's costs. 

The action was brought by the indorsee of a bill of exchange 
against the acceptors. The statement of defence denied the ac- 
ceptance, alleged fraud on the part of the person who had indorsed 
to the plaiutiff, and set up an agreement by which the bill was 
not to become payable until after the date at which the action 
was commenced. The defendants also brought the amount of the 
bill and interest into Court without admitting their liability 
in the action. The plaintiff gave notice to the defendants in the 
prescribed form that he accepted the sum so paid in^ in satirtfac- 
tion of his claim ; and after the expiration of four days applied to 
tax his costs. 

The Master refused to tax his costs. 

L. E. Pyke, for the plaintiff: — ^The plaintiff is entitled to tax 
his costs under Order xxn., r. 7. The entire claim is satisfied by 
the sum paid in ; and the defence set up is bad in law. 

L. C, Jackson, for the defendants. 
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Field, J. : — The liability of the defendants is denied in their hoctledoe. 
defence, and the plaintiff has no jadgment against them. Under 
these circumstances there can be no liability on their part for 
costs. Order xxii., r. 7> does not apply to this case, because 
payment into Court with a denial of liability does not satisfy 
the words, " In case the entire claim or cause of action is thereby 
satisfied." Bule 6 of the same order provides that where a pay- 
ment into Court is made with a denial of liability, the plaintiff 
may accept the sum so paid in, and thereupon all further proceed- 
ings, except as to costs, shall be stayed. The proceedings, there- 
fore, are not stayed as to or for the purpose of costs. 

Appeal dismissed with costs. 

Solicitors for the plaintiff : Ellis^ Son, dk Crossfield. 
Solicitors for the defendants : Preston dt Co, 

See Third-party Procedure (10). Bates v. Bubohell ; 

Carter, third party. 
Where daim satisfied by. See Costs (3). Oppenhbimeb 

& Co. V. Davenport & Co. 
To avoid lien. See Detention. Morgan v. Greatrex. 

TAYKXBT— continued. 

Out, of deposit. See Discovery (15). Jubb v. Bibbs & 

Hill. 
See Third-party Procedure (10). Bates 

V. BoRCHELL ; Carter, third party. 
Flea of. See Discovery (4). Heluee v. Ellis. 
By third party to plaintiff, of amount claimed. See 

Third-party Procedure (3). Jablochkoff Elegtrio 

Light Co. v. MoMurdo ; Whitehall^ third party. 



PIEDDTO 



I Mi 1111 



On Dei. 24, 1883. 

Prefatory Note to Bules. 

The following Orders and Bules may be cited as *^ The Rules 
OF THE Supreme Court, 1883 ;" they shall come into operation on 
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On Oct. 24, 188S— continued. 

the twenty-fourth day of October, 1888, and shall also apply, 
so far as may be practicable (unless otherwise expressly provided,) 
to all proceedings taken on or after that day in all causes and 
matters then pending. 



1883 (1.) BELL v. EARL OF KILMOREY and Others ; CROMPTON & Co. 

Nov. 80. V. BENNETT & Co. 



Service out of the Jurisdiction ofUr — lAave obtaiiMd he/ore. 

Where leave was rightly given before the 24th of October, 1883, to serve a 
writ out of the jurisdiction, service of the writ after that day is good, although 
under the rules that came into force on that day no such leave could be given. 

These were summonses to set aside orders for leave to serve 
writs in Ireland and Scotland^ and had been adjourned pending 
the decision of the Court upon a summons that had been referred 
to it by the Judge on the question whether, under the new Rules^ 
there was power in an action for breach of contract to give leave 
to serve the writ in Scotland or Ireland upon a defendant 
domiciled there. The Court had now decided that there was no 
such power (a). In these two actions leave to serve the writ had 
been given before the 24tli of October, but the service bad not 
been effected until after that date. The point was taken that, 
even if leave was rightly given under the old procedure, that 
leave ceased to operate when the new Bules came into force, 
under which such leave could not be given. 

Channdlj for the Earl of Eilmorey and others. 
W. WillSy for Bennett & Co. 

Field, J. : — Where leave has been given to serve a writ out 
of the jurisdiction before the new Bules came into operation, 
they do not apply. They are to apply to all proceedings taken 
on or after the 24th of October; but the proceeding in such 
a case is the obtaining leave for service, not the service of the 
writ. 

The question was then argued whether the orders were rightly 

(a) Lenders v. Anderson, 12 Q. B. D. 50, 
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On Oct 24, 1883— continued. 

made under the old Bales, with the result that the service was 
ordered to stand in the Irish c^ase, and was rescinded in the Scotch 
case. 

Solicitors for the Earl of Eilmorey and others : John Hill* 
Solicitors for Bennett & Co» : Evrton^ YecUes & Co. 



1883 

^ 

V. 

Eablof 

RUJf OBRT : 
CBOMFTOaft 

Ck). 

v. 

Betobtt ft 

Go. 



(2.) B. v. F. 

Interrogatories ordered heforty delivered after — Security for Costs of 

The depoBit required by Order xxxi., rr. 25, 26, need not be made where 
leave to deliver the interrogatories was given before the 24th of October, 1883. 

This was an application to set aside interrogatories on the 
ground that they were delivered without any security for costs 
having been deposited (a). The Master had refused the applica- 
tion on the ground that the order for leave to deliver interroga- 
tories was made on the 23rd of October. 

Field, J. : — Where leave has been given to interrogate before 
the new Bules came into operation, no security for costs is neces- 
sary. The order for leave is the proceeding in such a case ; so that 
where that has been obtained on the 23rd of October the new 
Bules do not apply. 

Appeal dismissed. 

In La Fargue v. Stead (6), a Divisional Court held that, where the substantiirf 
part of the proceedings had taken place before October 24, 1883, a plaintiff who 
had signed judgment for a sum not exceeding 60/. after that date, was entitled 
to costs on the superior Court scale, notwithstanding Order Lxv. r. 12. 

FUDDre PSOOXXDIVCMI — continued. 

Under Order xiv., effect of. See Costs (12). La Banqub 
DEs Travaux Publiques, &c. v. Wallis, 

See County Court Act, 1867. 

Smith v. Hurley. 



1)60,1. 



(a) See Discovery :— II. Security for (6) L. T. J. May, 1884, p. 61 ; corrected. 
Costs. p. 79, 
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Liability of married woman. See Judgment (4), (5). 

Moore v. Mulliqan. Febks v. Mylrea. 
See Third-party Procedure (9). Glouoesteeshire 

Banking Co. v. Phillipps and Another ; Creagh^ 

third party. 

FLSABDro. 

L Generally. (1), (2), (3). 
II. Statement of Claim. (4). 

III. Defence. (5), (6), (7). 

IV. Matters arising pending the Action. (8). 
V. Proceedings in lieu of Demurrer. (9). 

I. Generally. 
Order XIX. 

6. In all caaes in which the party pleading relies on any mis- 
representation, fraud, breach of trust, wilful de&ult| or undue 
influenoe, and in all other cases in which particulars may be neces- 
sary beyond such as are exemplified in the Forms aforesaid, par* 
ticulars (with dates and items if necessary) shall be stated in the 
pleading ; provided that, if the particulars be of debt, expenses, or 
damages, and exceed three folios, the fact must be so stated, with 
a reference to full particulars already delivered or to be delivered 
with the pleading. 

7. A further and better statement of the nature of the claim or 
defence, or further and better particulars of any matter stated in 
any pleading, notice, or written proceeding requiring particulars, 
may in all cases be ordered, upon such terms, as to costs and 
otherwise, as may be just 



1884 (1.) SELIGMANN and Othbbs v. YOUNG. 
L- Statement qf Claim — Fctrtictdars of Misr^presentatum. 



Where a plaintiff alleges that he has paid money in conseqaenoe of the 
defendant's fraudulent representations, he will be ordered to state their nature, 
and when, where, and how made. 

This was an appeal by the plaintiffs from the order of a Master 
that the plaintiffs amend the 4th paragraph of their statement of 
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elaim by stating therein, pursuant to Order xix., r. 6, particulars younq. 
of the false and fraudulent representations therein alleged, and 
whether the representations first therein alleged were oral or in 
writing, and when and where made, and what was the nature of 
the false and fraudulent representations secondly therein men- 
tioned, and whether oral or in writing, and when and where 
made. 

The claim alleged that in consideration of the payment by the 
plaintiffs to the defendant of 9001, the defendant agreed to find a 
purchaser for a mining grant belonging to the plainti£b, and in 
default to return the 90021 Paragraph 4 was as follows : — ** Alter- 
natively the plaintiflb say that the said sum of 900Z. was obtained 
from them by the false and fraudulent representation of the de- 
fendant that he was in a position to sell the said grant and had 
found a purchaser or purchasers for the same — and further by false 
and fraudolent representations the defendant induced the plaintiffs 
to enter into an agreement dated the 23rd day of January, 1883, 
with one Henry Chalmers Johnson." 

Atherley Jones, for the plaintiffs, objected that the order was too 
wide, and was embarrassing. 
WUty for the defendant. 

Field, J., affirmed the Master's order. 

Appeal dismissed ; costs defendant's in any event. 

Solicitors for the pkintifib : Oohwtn dt Yotmg. 
Solicitor for the defendant : 0. A. Cltdotv. 



Obdeb XIX. 

14. Any condition precedent, the performance or occurrence of 
which is intended to be contested, shall be distinctly specified in 
his pleading by the plaintiff or defendant (as the case may be) ; 
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and, subject thereto, an ayerment of the performance or occurrence 
of all conditions precedent necessary for the case of the plaintiff 
or defendant shall be implied in his pleading. 

188* (2.) WHITING v. EAST LONDON WATERWORKS COMPANY. 
Jan, 16. 
Dtfenoa-^Specifying unperformed CondUwns precedent 

In an action for cutting off the plaintifiTs water supply, an allegation tbat the 
plaintiff did not take any of the steps necessary to entitle him to a further 
supply, and in particular did not pay any rate in advance or take any steps to 
have the rate determined, and that, therefore, the defendants refused a further 
supply until the plaintiff should do all things necessary to entitle him to demand 
it, is a sufiScient specification by the defendants of the conditions precedent, the 
performance of which is intended to he contested. 

This was an appeal from an order of Master Bntler that par. 2 
of the defence should be amended or struck out. 

The action was brought to recover from the defendants moneys 
alleged to have been paid to them in excess of the rates that they 
were by law entitled to charge for water supplied, and damages for 
cutting off the plaintiff's water supply. 

The defence was, firsts that the question as to the allied over- 
charges could not be re-opened after payment with knowledge of 
the facts; and, secondly, ''with respect to the residue of the 
plaintiffs claim, the defendants say as follows : The plaintiff from 
Christmas, 1882, during all material times accepted and used water 
with knowledge and notice of the rates of payment claimed by the 
defendants, and without disputing such rates, or the values on 
which the same were computed, or paying or tendering any rates 
or payments in advance, and without taking or requesting the 
defendants to take any steps to have the amount of such rates or 
values settled under the company's Acts, and when called upon 
for payment at the usual time for the water so accepted and used, 
refused to pay for the same, and did not take any of the steps 
necessary to entitle him to a further supply, and in particular did 
not pay or tender any rate or sum in advance, or take any steps 
to have the rates or sums payable or the value of the plaintiff's 
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WBiTura 



tenements determined by jastioesy wherefore the defendants refused ^g,^ 

to continue to supply water to the plaintiff until he should do all ^ Lohboh 

things necessary to entitle him to demand a further supply and Compant. 
stopped their water from flowing into the plaintiff's premises." 

Amtinf for the defendants : — It is said that par. 2 of this defence 
is in contravention of Order xix., r. 14 ; but it is submitted that 
the plaintiff is sufficiently told what he has omitted to do. 

T. Lee Roberts^ for the plaintiff: — The conditions precedent, the 
performance of which the defendants intend to contest, are not 
distinctly specified in this pleading. It says that the plaintiff did 
not take any of the steps necessary to entitle him to a further 
supply, and particularises one or two of them ; and then says that 
the defendants refused to continue to supply water to the plaintiff 
until he should do aU things necessary to entitle him to demand a 
further supply. They must set out everything that they allege to 
be a condition precedent to supplying the plaintiff with water. 

s 

MaThew, J. : — The defendants say that the plaintiff did not 

pay or tender any sum in advance, and did not take any steps to 
have the question determined by justices, and that those are two 
things necessary to entitle him to have a further supply. All the 
steps to be taken are prescribed in the company's Acts which are 
referred to. I have not to decide whether this is a good or bad 
defence, but only whether it is an infringement of the rule. The 
appeal must be allowed. 

Appeal allowed ; costs in cause. 

Solicitors for the plaintiff : Wild, Browne & Wild.. 
Solicitors for the defendants : Bircham & Co, ' 



Order XIX. 

27. The Court or a Judge may at any stage of the proceedings 
order to be struck out or amended any matter in any indorsement 
or pleading which may be unnecessary or scandalous or which may 



158 REPORTS IN CHAMBERS* 

PLSASniO — eowUnuecL 

L OenercUly — continued. 

tend to prejiUdi^e/embarrasSy or delay the fair trial of the action ; 
and may in any such case, if they or he shall think fit, order the 
costs of the application to be paid as between solicitor and client 



1883 (3.) SMITH & Go. v. BRITISH MARINE MUTUAL INSURANCE 

Dee, 20. ASSOCIATION. 



' Defence — Striking out Scandcilotu and Emharrassing Matter. 

In an action upon a policy of marine insurance, a statement in the defence 
that the vessel had been found to be unseaworthy by the Wreck Commissioners 
is calculated to prejudice the fair trial of the action, and will be struck out. 

This was an appeal from the refusal of the Master to strike out 
paragraph 8 of the defence. 

The action was brought on two policies of marine insurance. 
The main defence was that the ship was unseaworthy. Para- 
graph 8 of the defence was as follows : — " If the Arzilla was ever 
lost or abandoned (which is not admitted) an official inquiry was 
held, as by law required, as to the circumstances of her loss. The 
plaintiffs were present, and parties thereto. And upon such 
inquiry, after hearing the plaintiffs, the Wreck Commissioners 
duly found that the Arzilla was not seaworthy when she left 
Cardiff, and that her general state was unsatisfactory ; and that 
the plaintiffs had shewn lamentable want of care in sending her 
to sea as they had done." 

Thruppy for the plaintiffs : — This paragraph alleges neither a 
judgment which can be pleaded in bar, nor facts which would be 
any evidence of unseaworthiness. It is therefore scandalous and 
embarrassing. 

FranciB Turner, for the defendants : — ^This is an allegation that 
the question in dispute has already been adjudicated upon by a 
competent tribunal, and, if not conclusive, is at all events material 
as to the unseaworthiness of the vessel. 

Field, J. : — This paragraph seems to me to be a mere attempt 
to discredit the plaintiffs, and to be calculated to prejudice the 
fair trial of the action. No authority has been produced in support 
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of it; and I am of opinion that to allow it would be contrary to BitmsH ' 

Imsubanob 

Appeal allowed ; costs to be plaintiffs' in any event. Absociatiok. 

Solicitors for the plamtiffs : F. Venn dt Co. 
Solicitors for the defendants : Stochen & Jupp. 

In an action for interfering with ancient lights, the defence alleged an estoppel 
by reason of the plaintiff having sworn in a previous action that the windows in 
question were not ancient lights. This paragraph was held by Pearson, J., to 
come within the above decision and to be scandalous and embarrassing ; it was, 
therefore, stmck out (a). 

II. Statement of Claim. 

Ordeb XX. 

1. The delivery of statements of claim shall be regulated as 
follows : — 

(a.) Where the writ is specially indorsed under Order iir., r. 6, 
no further statement of claim shall be delivered, but the 
indorsement on the writ shall be deemed to be the 
statement of claim : 

(&.) Subject to the provisions of Order xin. r. 12, as to filing a 
statement of claim when there is no appearance, no 
statement of claim need be delivered unless the defendant 
at the time of entering appearance, or within eight days 
thereafter, gives notice in writing to the plaintiff or his 
solicitor that he requires a statement of claim to be 
delivered. 

Order XXL 

7. A defendant who has appeared in an action, and who has 
neither received nor required the delivery of a statement of claim, 
must deliver his defence (if any) at any time within ten days after 
his appearance, unless such time is extended by the Court or a 
Judge. 

(a) Lunib T. Beaumont, 49 L. T. E. 772. 



\ 
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II. Statement of Claim — continued. 

1888 (4.) G. v. H. 

' -Ppo- ^^» 2^* Required hy D^endantr-SpeeiaUy indorsed Writ. 

Where the writ is specially indorsed, a defendant cannot require a statement 
of claim to be delivered. 

This was an appeal from Master Dodgson's order setting aside 
a judgment on the gromid that it was irregalarly signed. 

The action was brought on a dishonoured cheque^ and the writ 
was specially indorsed. The defendant entered an appearance 
and gave notice that he required a statement of claim to be 
deliTcred. He did not deliver his defence within ten days after his 
appearance. The plaintiff signed judgment in default of defence. 

In support of the appeal it was contended that the judgment 
was regularly signed, as no statement of claim could be required 
where the writ was specially indorsed. 

It was contended, on behalf of the defendant^ that a statement 
of claim must in all cases be delivered where there ^as a notice 
requiring one, and that it was only a defendant who had not 
required one who must deliver his defence within ten days after 
his appearance. 

Field, J. : — I have come to the conclusion that in all cases in 
which the writ is specially indorsed no further statement of claim 
can be required, and that sub-section {b) of Order xx., r. 1, really 
means that the defendant is to liave the right of requiring a state- 
ment of claim, save as aforesaid. I think that it is clear from 
several of the other rules that it was not intended that a statement 
of claim should ever be delivered where the writ is specially 
indorsed. Tlierefore I think that the judgment in this case was 
regular ; but I have no doubt that the defendant did intend to 
defend the action and thouglit that he was entitled to a statement 
of claim. I have read his afiSdavit of merits, and on the whole I 
think that he should have leave to defend. 

Judgment set aside. Defendant to be at liberty to defend the 
action by delirering his defence within ten days. Costs of the 
judgment and of this application to be plaintiff^s in any event. 



/<>C9. 
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ILL Defence, 
Order XXL ' 

7. A defendant who has appeared in an action, and who has 
neither received nor required the delivery of a statement of claim, 
must deliver his defence (if any) at any time within ten days after 
his appearance, unless such time is extended by the Court or a Judge. 

8. Where leave has been given to a defendant to defend under 
Order XIY., he shall deliver his defence (if any) within sach time 
as shall be limited by the order giving him leave to defend, or if 
no time is thereby limited, then within eight days after the order. 

(6.) HOBSON v. MONKS and Anothbb. IM 

Time for delivering. — Summons under Order xiv, — Stay of Proceedings. 

The time for delivering a defence does not ran between the time of the taking 
out and the hearing of a summons tinder Order xiv. 

This was an appeal by the plaintiff against an order of Master 
Butler setting aside a judgment which had been signed by the 
plaintiff in default of a defence and staying the action. 

The action was brought by a mortgagee against mortgagors to 
recover possession of the mortgaged premises. The writ was 
specially indorsed. The defendants appeared on the 17th of 
December, and a summons under Order xiv. was issued a few days 
afterwards^ returnable on the 29th of December. On that day, 
before the hearing of the summons, judgment was signed in defietiilt 
of a defence. When the summons came on to be heard it was not 
gone into, judgment having been already signed. The defendants 
then took out a summons to set aside the judgment, and also to 
stay the action, on the ground that there was already an action for 
foreclosure of the mortgage pending in the Chancery Division. 
The Master held that the judgment was irregularly signed and set 
it aside, and stayed the action on the ground that possession of the 
land might be recovered in the foreclosure action. 
From this order the plaintiff now appealed. 

Swinfen Eady, for the plaintiff: — If this judgment was regularly 
signed, it can only be set aside on an affida?it of merits. It is 

X 
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H0B8ON 

Monks. stibmitted that it was regularly rigned. By Order xxi., r. 7, a 
defendant mnst deliver his defence within ten days after his 
appearance, unless he obtains an extension of time. By r. 8^ where 
leave has been given to a defendant to defend under Order xrv. 
he must deliver his defence within eight days after the order. 
That rule has no application here, as no leave to defend had been 
given ; and the defendant was bound to deliver his defence within 
ten days after appearance, under r. 7, which he did not do. If the 
time for delivering a defence will expire while a summons is pend- 
ing under Order xiv., the proper course for the defendant to take 
is to apply for an extension of time. As to the other part of the 
order, the plaintiff could not recover possession in his foreclosure ^ 
action, and this action was therefore necessary. 

Brynmdr Janes, for the defendants : — The effect of Order xxi,, 
r, 8, is that the taking out of a summons under Order xiv. stays 
all proceedings until it is heard. As to the other part of the 
order, the defendants are willing to consent to the plaintiff's 
adding a claim for possession in his action for foreclosure, even if 
he cannot do so without consent. 

Feabson, J. : — It seems to me that it would be an absurdity to 
hold that the defendant must put in a defence when the plaintiff 
is asking for final judgment on the ground that there is no defence* 
What is the use of the defendant's delivering a defence while the 
question is pending whether he is to be allowed to defend ? My 
strong opinion is that when a summons is taken out under 
Order xiv., the defendant ought not to put in a defence. When 
the summons is heard, the Master can take all the circumstances 
into consideration, and give what time he considers necesscuy. As 
to the other part of the order it must be set aside, as a claim for 
recovery of possession can only be made in a foreclosure action, if 
leave has been obtained to join it before the issue of the writ. 

Order varied by setting aside the stay of proceedings ; no costs. 
Liberty to restore summons under Order xiv. 

Solicitors for the plaintiff : Books & Co. 
Solicitors for the defendants : Lousada dt Emanuel. 
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Appendix (E.) 

No. 7. 

Oia>£B UNDEB Obder XIV., No. 2. 

[Heading as in Form 1.] 

Upon hearing and upon reading the affidavit of 

filed the day of 18 , and 

It is ordered that the defendant be at liberty to defend this 
action by delivering a defence within days after service of 

this order, and that the costs of this application be 

Dated the day of 18 . 

(6.) EGERTON v. ANDERSON. 1884 

Marek2S^ 
DrfauU qf-^Form qf Order ffiving h^ve to Defend under Order iiv. 

Where an order is made giving tlie defaodant leave to defend \inder Order 
xiv^ there is no power in drawing it up to add the words ** by delivering a 
defence within eight days after service of thia order." 

SemUef these words should be omitted from ^pp. K., Form No. 7. 

This was an application by the defendant to set aside judgment 
that had been signed in defanlt of defence on the ground that the 
defence had been delivered within the tline specified in an order 
of Master Walton. 

It appeared that a summons under Or<ler xiv. had been heard 
on the 5th of March, upon which the plaster made an order 
simply giving the defendant leave to defend. At the office they 
refused to draw up the order except in the form given in 
App. (K), No. 7, which involved the addition of the words ** by 
delivering a defence within days after service of this order/' 

the figure 8 being inserted in the blank. Qn the 10th of March 
the defendant drew up the order and served it on the plaintilT. 
On the 17th of March the plaintiff signed judgment for default 
of defence. On the 18th of March the defendaDt delivered the 
defence. 

On behalf of the defendant it was contended that the judgment 
had been improperly signed, and that the plfiintiff should pay the 

m2 
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costs of it, the defence having been delivered within the time 
limited by the order, vhich was drawn ap in the nsnal form. 

On behalf of the plaintiff, it was contended that, if the judg- 
ment was set aside, the defendants should pay the costs of it, as 
the order was improperly drawn up, and the defence should have 
been delivered within eight days after the order had been made, 
under Order xzi., r. 8 (a). 

Field, J. : — There was no power to draw np the order in any 
other form than that in which it was made by the Master. No 
time was limited by that order for the delivery of the defence ; 
and, consequently, it should have been delivered within eight days 
after the order, under Order XXI., i. 8 (a). The form in which 
the order has been drawn up would enable the defendant by not 
serving it to indefinitely prolong the time fur delivering the 
defence. The order, upon the summons under Order xiv., mnst 
be varied by striking out flie words " within eight days after 
service of the order," The forma in App. (E) should be altered 
by omitting those words. 

Judgment set aside, costs of it to be plaintiff's in any event. 

Solicitor for the plaintiff: K M. Amuirong. 
Solicitor for the defendant : M. A. Braunstein. 

Obdeb XXI. 

1. In actions for a debt or liquidated demand in money comprised 
in Order hi., r. 6, a mere denial of the debt shall be inadmissible. 

3. In actions comprised in Order m., r, 6, classes (A.) and (B.), 
a defence in denial must deny such matters of fact, from which 
the liability of the defendant is alleged to arise, as are disputed ; 
e.ff,, in actions for goods bargained and sold or sold and delivered, 
the defence must deny the order or contract, the delivery, or the 
amount claimed ; in an action for money had and received, it mnst 
deny the receipt of the money, or the existence of those tacts 
which are alleged to make snch receipt by the defendant a receipt 
to the use of the plaintiff. 

<a) Sec ante, p. 161. 
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(7.) COPLEY V. JACKSON & Co. (No. 2). 1884 
Mere Denial of Debt, '. ! 



A para^ph in a defence which merely denies that the defendant is indebted 
to the plaintiff will be struck out, unless amended. 

Tms was an appeal by the defendants from the order of Master 
Johnson that the first psiragraph of the defence should be strack 
oaty unless amended, within ten days. 

The claim indorsed on the writ was for the balance of account 
rendered for work and labour done for the defendants at their 
request, giving particulars. Paragraph 1 of the defence was as 
follows: — ^''The defendants deny that they are indebted to the 
plaintiff in any sum of money whatever." The 2nd paragraph 
alleged payment; and the 3rd paragraph alleged that, as to 
certain items, the plaintiff was bound by his contract with the 
defendants to deliver an invoice, giving exact measurements, that 
he had not done so, and that he was not entitled to be paid any- 
thing more until he did so. 

Stevenson, for the defendants : — Paragraph 1 of this defence is 
said to be inadmissible, under Order xxi., r. 1. But it is sub- 
mitted that a wrong construction has been put upon that rule. 
The whole of the defence is to be looked at to see if there is a 
mere denial of the debt within that rule. A single paragraph 
may contain such denial. It is further submitted that this para- 
graph is admissible under Order xxi., r. 8. It is a denial of the 
amount claimed. 

Edmn Smith (solicitor), for the plaintiff: — ^This paragraph is 
embarrassing within Order xix., r. 27, and is a mere denial of the 
debt within Order xxi., r. 1, The paragraph must be taken by 
itself, and must shew the grounds on which the defendants deny 
the debt 

Mathbw, J. : — This pleading is wrong. To a claim for work 
and labour done, the defendants instead of saying that the work 
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III. Defence — continued. 

bad been done under a special contract deny that they are indebted 
Co. in any sum whatever. If they add, ** inasmuch as the work hag 
been done under a special agreement mentioned in paragraph 3/' 
the paragraph may stand. 

Order : — ^First paragraph to be amended by referring to third 
paragraph. Plaintiff's costs in any event. 

Solicitor for the plaintiff: Edwin Smith. 
Solicitors for the defendants : Bromdow dk Howe. 

IV. Matters arising pending the Action. 
Obdeb XXIV. 

1. Any ground of defence which has arisen after action brought^ 
but before the defendant has delivered his statement of defence, 
and before the time limited for his doing so has expired, may be 
raised by the defendant in his statement of defence, either alone 
or together with other grounds of defence. And if, after a state- 
ment of defence has been delivered, any ground of defence arises 
to any set-off or counter-claim alleged therein by the defendant, it 
may be reused by the plaintiff in his reply, either alone or together 
with any other ground of reply. 

2. Where any ground of defence arises after the defendant has 
delivered a statement of defence, or after the time limited for his 
doing so has expired, the defendant may, and where any ground 
of defence to any set-off or counter-claim arises after reply, or after 
the time limited for delivering a reply, has expired, the plaintiff 
may^ within eight days after such ground of defence has arisen, or 
at any subsequent time by leave of the Court or a Judge, deliver a 
further defence or further reply as the case may be, setting forth 
the same. 

3. Whenever any defendant, in hid statement of defence, or in 
any further statement of defence as in the last Bule mentioned, 
alleges any ground of defence which has arisen after the com- 
mencement of the action, the plaintiff may deliver a confession of 
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sach defence (which confession may be in the Form Na 5 in 
Appendix B., with such yariations as ciroumstances may require), 
and may thereupon sign judgment for his costs up to the time of 
the pleading of such defence, unless the Court or a Judge shall, 
either before or after the delivery of such confession, otherwise 
order. 

(8.) WOOD V. GOODWIN. 1884 

JCUU 18a 

Bight to siffn Judgment for Cotts, — _^_ 



A ground of counter-claim is a ground of defence within Order xxnr. 
A defendant who puts in a further defenoe^ which the plaintiff confesses cannot 
insist upon the trial of the issues raised by his original defence. 

This was an appeal by the defendant from the refusal of Master 
Manley Smith to set aside a judgment signed by the plaintiff for 
his costs of the action and to allow the defendant to sign judgment 
for the amount by which his further set-off and counter-claim 
overtopped the plaintiff's claim. 

The action was brought to recover lOOZ. 19s. 6d., the price of 
fixtures and other articles sold and delivered to the defendant. 
The defence denied that the goods were ever sold or delivered 
to the defendant, and alleged, by way of set-off, an agreement 
that any debt due to the plaintiff by any member of the firm to 
which the defendant belonged should be set-off against a loan 
of 200Z. made by the said firm to the plaintiff. The reply 
denied the alleged agreement, and said that the loan of 200Z. 
was made by one D. W. Goodwin, who received the plaintiff's 
promissory note, dated January 1, 1883, at twelve months, in 
consideration thereof. This reply was delivered on the 20th of 
December, 1888; and on the 11th of January, 1884, the de- 
fendant put in a farther set-off and counter-daim for 210Z., 
allegiDg that after the delivery of the defence, and within eight 
days before the farther counter-claim, the defendant became 
entitled to a promissory note for 2001. with interest, payable by 
the plaintiff and indorsed to the defendant by D. W. Goodwin. 
The plaintiff confessed this defence, and signed judgment for his 
costs. 



Goodwin. 
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JJl'^T^ J* Solmes PovUer, for the defendant : — It is submitted that a 

counter-claim and set-off are not within Order xxiv. The right 
of pleading a set-off or counter-claim arising after action brought 
does not depend upon this Order, but upon s. 24, sub-s. 3 of the 
Judicature Act, 1873. The defendant is, therefore, entitled to go 
to trial on the issues raised by the original defence, and, if he 
succeeds, to have the whole costs of the action. Even if Order xxiv. 
applies to a counter-claim, the defendant is entitled to rely on his 
original defence, as the old practice that putting in a further 
defence waives the original defence is no lo^er in force. Further, 
the defendant is entitled in any case to the amount by which his 
counter-claim overtops the plaintiff's claim, as that is admitted on 
the pleadings, and comes, therefore, within Order xxxn., r. 6, and 
Order xxi., r. 17. 

He cited : BeddaU v. Maitlomd (a) ; Callander v. Hawkins (b) ; 
Toke V. Andrews (c). 

B. Vaughan WiUiams, for the plaintiff: — If Order xxrv. does 
not apply to a counter-claim, the defendant could not have 
pleaded his further counter-claim and set-off at all. As to his 
right to go to trial on the issues raised by the original defence, it 
could not have been intended that the plaintiff should be bound 
to try those issues after he has confessed a further defence. 
The defendant must be taken to rely upon his further defence. 
Order xxiy., r, 3, does not say that the plaintiff may only confess, 
the further defence if there are no other pleas on the record. It 
says that the plaintiff may deliver a confession of the defence. 
As to the discretion given by the last part of the rule, the defen- 
dant, has, since the action began, obtained the assignment to him 
of a promissory note. As he chooses to rely on a purchased 
defence, the plaintiff should have his costs up to the time of its 
being pleaded. 

Mathew, J. : — ^A counter-claim and set-off is a defence within 
Order xxiv. I shall order that the judgment stand ; the plaintiff 

(a) 17 Ch. D. 174. (h) 2 C. P. D. 592. 

(o) 8 Q. B. D. 428. 
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rV. Matters arising pending the Action — continued. ^;~ 

to have the costs of the cause up to the time of the defendant qoodwiv 
pleading the set-off arising after action. No costs on either side 
of any of the other issues raised in the action ; the defendant to 
be entitled to judgment for 115Z. 

Solicitors for the plaintiff: 0. C. EUis, Munday & Co., agents 
for WiUiam Lambert, Great Malvern. 

Solicitor for the defendant : /. Arthvr Talbot, agent for W. H. 
Talbotf Kidderminster. 

V. Proceedings in lieu of Demurrer. 
Ordeb XXV. 

2. Any party shall be entitled to raise by his pleading any 
point of law, and any point so raised shall be disposed of by the 
Judge who tries the cause at or after the trial, provided that by 
consent of the parties, or by order of the Court or a Judge on the 
application of either party, the same may be set down for hearing 
and disposed of at any time before the trial. 

4. The Court or a Judge may order any pleading to be struck 
out, on the ground that it discloses no reasonable cause of action 
or answer, and in any such ease or in case of the action or defence 
being shewn by the pleadings to be frivolous or vexatious, the 
Court or a Judge may order the action to be stayed or dismissed, 
or judgment to be entered accordingly, as may be just 



(9.) PARSONS AND Another v. BURTON. 1883 

Queatwn of Law. ' 



Applications under r. 4 of Order xxv. are not intended to take the place of 
demurrers, where there is any question of law to be argued, but only to get rid of 
frivolous actions. 

This was a summons on appeal from the District Registrar of 
Nottingham's refusal to set aside a statement of claim on the 
ground that it shewed no cause of action. 

The statement of claim alleged that the plamtiffs, as trustees, 



170 BEPORTS IS CHAMBERS. 

1883 FLEASIHCh— ooiUtfitfed 

P^ggjjjjg V. Proceedings in lieu of Demv/nrer — continued. 

BuBTOK. ^^ conveyed a piece of land to one Lawson, and that^ by the 
conveyance, Lawson covenanted to pay to the plaintiffs a part of 
the expenses of making a road, &c., in proportion to his frontage; 
that the defendant had bought the land in question from Lawson, 
that the road had been made, and that the defendant refused to 
pay his proportion of the expense. 

/• L. Ooddard, for the defendant: — This claim discloses no 
cause of action. Now that demurrers are abolished^ it is sub*- 
mitted that the proper mode of objecting to a statement of claim 
on that ground is by a summons in this form, under r. 4 of 
Oi"der XXV. 

Etherington Smith, for the plaintiffs. 

ft 

FiBLD, J. : — Applications under r. 4 of Order xxv. are not 
intended to take the place of demurrers, where there is any ques- 
tion of law to be argued, but are only intended to get rid of 
frivolous actions. The defendant can raise the point of law by his 
pleading, under r. 2 of the same order. 

The following order was ultimately agreed to : — 
No order ; defendant to raise the point of law by his defence 
and the same to be set down and disposed of at once as the hear- 
ing of the cause; judgment for 36L 13«. to be given for the 
plaintiffs, if the decision is in their favour, otherwise judgment for 
the defendant, with costs. 

Solicitor for the plaintiffs : Parsons. 

Solicitor for the defendant : Turner, Nottingham. 

Where parties to an action have been joined for the purpose only of being 
ordered to pay costs or give discovery, the action as against them will be stayed 
as frivolous under Order xxv., r. 4. Where a statement of c^aim charged certain 
defendants with fraudulently obtaining from the plaintiff a charge upon his pro* 
perty and certain other defendants, who had acted as solicitors for both parties in 
preparing the charge, with negligence in not explaining to the plaintiff the effect 
of the charge, the action was dismissed with costs as against the solicitors, upon 
their application under that rule, by Eay, J. ; and his decision was affirmed by 
the Court of Appeal (Selbome, L.C., and Cotton, L.J.) (a). 

(a) Burstall V. Bq/fus, 26 Ch. Div. 35. 
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See Preliminary Act. Webster v. Manchester, Shef- 
field, AND LiNOOLNSHIBB RAILWAY Co. 

Judgment on admissions in. See Admissions (2), (H). 

Padgett v. Binns. Croft v. Collingwood. 
Default of. See Judgment (5). Perks v. Mylrea. 
To return to mandamus. See Mandamus. Beg. v. 

Cheshunt Local Board. 
In abatement. See Parties (2). Etre v. Moreing. 
Includes particulars. See Production (2). Cass v. 

Fitzgerald. 
Time extended for. See Stay (1). Smith & Co. v. 

British Marine Mutual Insurance Association. 

pourr OF LAW 

In answer to return to mandamus. See Mandamus. 

Beg. v. Cheshunt Local Board. 
Baised by pleadings. See Pleading (9). Parsons and 

Another v. Burton. 

POtBISBIOV, 

Judgment for^ on admissions. See Admissions (2), (3). 

Padgett v. Binns. Croft v. Collingwood. 
Action for. See Pleading (5). Hobson v. Monks and 

Another. 
See Specially indorsed Writ (1), (2), (3). 

Burns v. Walpord. Mansergh and Wife v. 

BiMELL. Daubuz and Others V. Layington. 
Of receiver. See Beceiver (1). Davy and Another v. 

Price. 

pbsfatobt vote to Binsfl. 

See Pending Proceedings (1), (2). Bell v. Earl of 

KiLMOREY AND OTHERS. E. V, F. 

nzLmniABT aot. 

Order XIX. 

28. In actions in any Division for damage by collision between 
vessels, unless the Court or a Judge shall otherwise order, the 
solicitor for the plaintiff shall, within seven days after the com- 
mencement of the action, and the solicitor for the defendant shall 



172 BEPOBTS IN CHAMBEBS. 

PHUTiTHTWABY AOI—conUnued. 

within seven days after appearance, and before any pleading is 
delivered, file with the Registrar, Master, or other proper officer, 
as the case may be, a document to be called a preliminary act, 
which shall be sealed up and shall not be opened until ordered by 
the Court or a Judge, and which shall contain a statement of the 
following particulars : 

(a.) The names of the yessels which came into collision and the 
names of their masters ; 

(h,) The time of the collision ; 

(c.) The place of the collision ; 

(d.) The direction and force of the wind ; 

(6.) The state of the weather ; 

(/.) The state and force of the tide ; 

(ff.) 1 he coui'se and speed of the vessel when the other was first 
seen ; 

(&.) The lights, if any, carried by her ; 

(«.) The distance and bearing o{ the other vessel when first seen ; 

(h) The lights, if any, of the other vessel which were first seen ; 

(l) Whether any lights of the other vessel, other than those 
first seen, came into view before the collision ; 

(m.) What measures were taken, and when, to avoid the collision ; 

(n.) The parts of each vessel which first came into contact 

The Court or a Judge may order the preliminary act to be 
opened and the evidence to be taken thereon without its being 
necessary to deliver any pleadings; but in such case, if either 
party intends to rely on the defence of compulsory pilotage, he 
may do so, and shall give notice thereof in writing to the other 
party, within two days from the opening of the preliminary act» 



1884 WEBSTEB v. MANCHESTEB, SHEFFIELD and LINCOLNSHIBE 

Jan, 1. BAIL WAY COMPANY. 



Damage by CdUishn — Lobs qf Ltfe, 

In an action for loss of life by collision between vessels^ preliminary acts must 
be filed. 

This was an appeal from the refusal of the Master to order the 
defendants to file a preliminary act. 
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The action was brought, under Lord Campbell's Act» by a widow^ WmnsB 
on behalf of herself and child, for damages for the death of her M^i|j^,gj,« 
hnsband, who was one of the crew of a vessel that was run into Shkfubld 



AVD 



and sunk by a vessel belonging to the defendants. Livoolnshibk 

BULWAT Go. 

F. W. Bailees^ for the plaintiff: — ^This is a case within Order 
XIX., r. 28, as it is an action for damage by collision between 
vessels. In actions in the Admiralty Division, for damage to 
cargo by collision, preliminary acts have always been filed. 

T. T. BtiekmU, for the defendants : — An action for personal 
injuries, still less one, under Lord Campbell's Act, for loss of life, 
is not included in ^* actions for damage by coUision." ** Damage " 
means damage to goods. If it had been intended to include per- 
sonal injuries, the words would have been '' actions for damage or 
personal injuries." It is doubtful whether such an action as this 
could be brought in the Admiralty Division [see The Fran^ 
eonia (a)] ; and the Admiralty procedure is not applicable to it 
In cases within the rule, the Judge has a discretion to order that 
the preliminary act be dispensed with ; but he has no discretion 
to order a preliminary act to be filed in cases not within the words 
of the rule. 

Butt, J. : — Why if damage is done to my goods by a collision 
should a preliminary act be filed, and not if damage is done to my 
person ? No reason can be suggested for such a distinction, and I 
shall, therefore, make the order, unless the rule prevents me. The 
rule says ^* in actions for damage by collisiozL*' Can it be con- 
tended that there was not damage by colHsion here? It is said 
that a technical meaning is to be given to the word '^ damage " ; 
but I do not think so. I shall, therefore, order the preliminary 
act to be filed. 

Order that defendants file a preliminary act in seven days. 

Solicitors for the plaintiff: Dollman & Pritchard. 
Solicitors for the defendants : 7. Cooper & Co. 

(a) 2 P. D. 163. 
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nxumxARY 

Question of law. See Special Case. Tattebsall v. 

National Steaicship Co. 

PBBBMATIVB 

Writ of mandamus^ See Mandamns. Bbg. v. Cbbshunt 
Local Boabd. 

PBBSVMFTIOV 

That yalue given for bill. See Judgment (3). Millabd 
V. Baddelet and Others. 

PBOBATB OOITBT AOT, IMS, 

S. 31. See Affidavits (1), (2). Dfi Leon v. Hubbabd 
AND Others. Cooper v. Moon. 

FBOGXBDIIIOS DT USXT OF DEXUBBIB. 

See Pleading (9). Parsons and Another v. Burton. 

PBOOVBIVG 

Admissions. See Discovery (4). Hellier v. Ellis. 
PBODucnov OY Doouicms. 

Order XXXI. 

14. It shall be lawful for the Court or a Judge at any time 
during the pendency of any cause or matter, to order the produc- 
tion by any party thereto, upon oath, of such of the documents in 
his possession or power, relating to any matter in question in such 
cause or matter, as the Court or Judge shall think right ; and the 
Court may deal with such documents, when produced, in such 
manner as shall appear just. 

15. Every party to a cause or matter shall be entitled, at any 
time, by notice in writing, to give notice to any other party, in 
whose pleadings or affidavits reference is made to any document, 
to produce such document for the inspection of the party giving 
such notice, or of his solicitor, and to permit him or them to take 
copies thereof; and any party not complying with such notice 
shall not afterwards be at liberty to put any such document in 
evidence on his behalf in such cause or matter, unless he shall 
satisfy the Court or a Judge that such document relates only to 
his own title, he being a defendant to the cause or matter, or that 
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he had some other cause or excuse which the Court or Judge shall 
deem sufficient for not complying with such notice : in which case 
the Court or Judge may allow the same to be put in evidence on 
such terms as to costs and otherwise as the Court or Judge shall 
think fit. 

17. The party to whom such notice is given shall, within two 
days from the receipt of such notice, if all the documents therein 
referred to have been set forth by him in such affidavit as is men- 
tioned in rule 13 (a), or if any of the documents referred to in such 
notice have not been set forth by him in any such affidavit, then 
within four days from the receipt of such notice, deliver to the 
party giving the same a notice stating a time within three days 
from the delivery thereof, at which the documents, or such of them 
as he does not object to produce, may be inspected at the office of 
his solicitor, or in the case of bankers' books or other books of 
account, or books in constant use for the purposes of any trade or 
business, at their usual place of custody, and stating which (if any) 
of the documents he objects to produce, and on what ground. 
Such notice shall be in the Form No. 10 in Appendix B, with 
such variations as circumstances may require. 

18. If the party served with notice under rule 17 (h) omits to 
give such notice of a time for inspection or objects to give inspec- 
tion, or ofiers inspection elsewhere than at the office of his solicitor, 
the Judge may, on the application of the party desiring it, make an 
order for inspection in such place and in such manner as he may 
think fit ; and, except in the case of documents referred to in the 
pleadings or affidavits of the party against whom the application 
is made, or disclosed in his affidavit of documents, such appli- 
cation shall be founded upon an affidavit shewing of what docu- 
ments inspection is sought, that the party applying is entitled to 
inspect them, and that they are in the possession or power of the 
other party. 

(a) Rule 13 presoribes the fonn of an (&) Thifl i« apparently a misprint for 
affidavit of documents. *' 15." 
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1884 LAND CORPORATION OF CANADA v. PULESTON and Anotheb. 

Jan, 1. 

Discovery — Inspection, 



Where a diary that wonld not have been protected from prodnction has been 
losif extracts made from it since the commencement, and for the pnrposes of 
litigation, are not so protected. 

This was an appeal from the refusal of Master Dodgson to order 
the plaintiffs to produce to the defendants for their inspection the 
diary extracts mentioned in the second paragraph of the plaintiffs' 
farther answer to interrogatories. 

The action was brought for the return of a deposit of 50007. 
made in pursuance of an agreement by which the defendants 
undertook to procure for the plaintiffs Goyemment lands in the 
North-west of Canada, to be selected and purchased by the 
plaintiffs. The plaintiffs' affidavit of documents disclosed a letter 
written by the yice-president of the plaintiff company, who had 
gone out to Canada to select the lands in question, to the secre- 
tary, in which he said that he kept a diary of all that occurred, 
and would send extracts from it. The defendants administered 
interrogatories to the plaintiffs, and in the ninth interrogatory 
asked whether such a diary was not kept, whether extracts from 
it were not sent to the plaintiffs, and in whose custody the diary 
and extracts now were. 

The second paragraph of the plaintiff's further answer to inter- 
rogatories was as follows : — ^I do not know whether or not Mr. Bobert 
Tennant made entries in any diary of what passed between himself 
and others when in Canada or the United States relating to the 
said contract or the carrying out of the same, but from his letter 
to me of the 15th day of May, 1882, 1 should suppose that he did. 
Since my former answer I have inquired of the said Mr. Tennant 
and he has informed me that he did make such entries in his 
diary. No extracts from such diary were ever sent to me, or, 
to the best of my knowledge, information and belief, to the plaintiff 
company. Nor have I, or, to the best of my knowledge, infor- 
mation, and belief, has any one on behalf of the plaintiff company 
ever seen any such diary or extracts. The said Robert Tennant 
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has informed me that the said diary is lost or mislaid, and that 
the last time he saw it was, he thinks, in the month of June, 
1883, I believe that the company's solicitors, for the purposes of 
this action, obtained, long after the commencement of this action, 
some extracts from the said diary." 

C. H. Anderson^ for the defendants : — The defendants are entitled 
to see extraots from the diary of the vice-president of the plaintiff 
company relating to the matters in dispute. 

A. BeddaU, for the plaintiffs : — This was the private diary of 
one of the directors, against whom no order for discovery has been 
made. It was never, therefore, in the possession of the company 
at all. But, secondly, assuming that it was, these extracts were 
taken for the purpose of being used for instructing counsel, and 
for preparing proofs. It is not the diary or a copy of the diary 
that the plaintiffs are asked to produce. That cannot be done as 
it is lost. But the plaintiffs are asked for the extracts specially 
selected to support their case in this litigation. 

Butt, J. : — I held in The Palermo (a) that where a party or his 
solicitor had obtained copies of documents from the Board of 
Trade for the purpose of his case, and the Board of Trade refused 
to produce the original documents, he was not bound to produce 
the copies ; and the Court of Appeal affirmed that decision. But 
I am not inclined to extend that at all ; and I shall, therefore, 
make the order in this case. 

Order for production of diary, or affidavit sufficiently accounting 
for its destruction or loss. In latter case, order for production of 
extracts, properly verified by affidavit. 

Solicitors for the plaintiffs : Ingram^ Harrison it Ingram. 
Solicitors for the defendants : Soames, Edwards dt Jones. 

(a) 9 P. D. 6. 
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1884 (2.) CASS V. FITZGERALD. 

Jftn 18 

' Discavery^^IfUfpection'^Letters referred to in Partieulara, 



Documents mentioned in particulars will be ordered to bo produce<l for 
inspection. 

This was an appeal by the defendant from Master Johnson's 
refasal to order that the plaintiff should produce for inspection 
three letters referred to in the plaintiff's particulars of claim. 

The action was brought to recover fees for medical attendance, 
&c., upon the defendant and his wife. The letters in question 
were letters which the plaintiff alleged, in particulars of his claim 
which he had been ordered by a Master to deliver, that he received 
from the defendant, and in answer to which he sent advice and 
prescriptions. No defence had been delivered, and no deposit 
madeu 

On behalf of the defendant it was contended that the case came 
within Order xxxi. rr. 15, 18, and that particulars were within 
the words " pleadings or affidavits." 

McClymoni, for the plaintiff: — A document mentioned in par- 
ticulars is not within the rule. This is an attempt to obtain 
discovery without making any deposit and before defence. 

Mathew, J., held that the case came within the rule, and made 
the order for inspection. 

Solicitors for the plaintiff: Cooper & Bake. 
Solicitor for the defendants : T. Dubrant, Jim. 

Order XXXVIT. 

7. The Court or a Judge may in any cause or matter at any 
stage of the proceedings order the attendance of any person for the 
purpose of producing any writings or other documents named in 
the order which the Court or Judge may think fit to be produced : 
Provided that no person shall be compelled to produce under any 
such order any writing or other document which he could not be 
compelled to produce at the hearing or trial. 



KEPORTS IN CHAMBEBS, 179 

PBOSVOnOH OF SOCVmHTS— <Mn<t»ii«iZ. 

(3.) CENTRAL NEWS Co. v. EASTERN TELEGRAPH Co. and Othebs. 1884 

Jan% 26. 
Evidence — Order for Attendance of Witness 'before TrioiL . 



An order will not be made for tlie prodaction of docaments before the trial of 
the action, by a person not a party to the action, except for the purpose of a 
particular motion or proceeding. 

This was a sammons by the defendants^ referred by Master 
Johnson to the Judge, for an order that the Electric News Go. 
should, by their secretary, attend before the Master and produce 
certain tapes, containing news transmitted by them to their 
subscribers, and also all books or papers shewis^the receipts by 
them on certain days of messages from the plaintiffs. 

The action was brought against the defendants for conspiring 
together to publish news belonging to the plaintiffs. One of the 
defences set up was that the news in question was published by 
the plaintiffs to other people before the defendants published it, 
and that, therefore, it was public property. 

JewMy and Mouiton, for the defendants: — This application is 
made under Order xxxvii. r. 7. The defendants' case is that this 
news, before they published it, was supplied by the plaintiffs to 
the Electric News Company and published by t^e latter. It is 
consequently most important for them to ascertain what it was 
exactly that the Electric News Company did publish and at what 
time they published this news. The Electric News Company 
publish their news on tapes that are evolved from self-acting 
machines. These tapes are marked with the exact time of their 
publication. It is submitted that Order xxxvn., r. 7, gives power 
to make the order asked for. That rule is founded on s. 46 of the 
Common Law Procedure Act, 1854, but with important alterations. 
Under the Common Law Procedure Act, the order could only be 
made upon the hearing of any motion or summons. It can now 
be made " in any cause or matter at any stage of the proceedings." 
In order to prevent abuse of this extended power, a proviso is also 
added that it shall only extend to documents which the person 
ordered to attend might have been compelled to produce at the 
trial. These are such documents ; and it is submitted that great 

n2 
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expense will be sayed if the Electric News Company are ordered 
to produce them now instead of waiting till the trials when they 
will have to produce them under subpoena. 

C. Dodd, for the plaintiffs, was not called upon. 

It was stated, on behalf of the Electric Kews Company, that 
they objected to produce the documents. 

Mathew, J. : — ^Is not the object of the rule that the Judge 
should have power to summon before him, upon the hearing of 
any application, any person who may have documents that may 
seem to him to be material in deciding the application then before 
him ? It surely cannot be intended that a Judge on the appli- 
cation of a party to an action should make an order for the 
attendance of any person to be examined or to produce documents. 
I think that an order of this kind can still only be made upon the 
hearing of a particular motion or proceeding. 

No order. 

Solicitors for the defendants: Bompas & Oo^ and Bircham 
iShCo. 

Solicitors for the plaintiffs : BciUii & Sons. 

Solicitor for the Electric News Telegraph Company: CL J*. 
Smth. 

Upon appeal, the Divisional Court deoUned to say that such an order could in 
no case be made, but affirmed the above decision upon the ground that, at all 
events, a sufficiently strong case had not been made out on the present oocasioa 
for ordering the Electric News Co. to attend and produce documents before the 
trial (a). 

PBonvcnoH 

Of policy and receipt for premiums by grantor of bill of 
sale. See Interpleader (4). Duff v. Valentine ; 
Fenner, claimant 



QUE8TI0H 



Of law. See Interpleader (1). Westermann v. Rees ; 
Jones, claimant. 

(a) Law J. Rep. 53 Q. B. D. 236. 
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Of law. 8ee Mandamus. Reg. if. CHESHimT Local 

BOABD. 

See Pleading (9). Pabsons and Anotheb v, 

BUBTON. 

- See Special Case. Tattebsall v.. National 



BATB8 



Steamship Co , Limited. 

For water, action in respect of excessive. See Pleading (2). 
Whiting v. East London Waterworks Co. 

For deposit, serving copy o£ See Discovery (16). Jones 
V. Jones and Another. 



Judicatubb Act, 1873 (36 & 37 Vict. c. 66). 

Sect. 25, sab-s. 8 : — A mandamus or an injunction may be 
granted or a receiver appointed by an interlocutory order of the 
Court in all cases in which it shall appear to the Court to be just 
or convenient that such order should be made; and any such 
order may be made either unconditionally or upon such terms 
and conditions as the Court shall think just ; and if an injunction 
is asked, either before, or at, or after the hearing of any cause or 
matter, to prevent any threatened or apprehended waste or trespass, 
such injunction may be granted, if the Court shall think fit, 
whether the person against whom such injunction is sought is or 
is not in possession under any claim of title or otherwise, or (if out 
of possession) does or does not claim a right to do the act sought 
to be restrained under any colour of title; and whether the estates 
claimed by both or by either of the parties are legal or equitable. 

Order L. 

6. An application for an Order under s. 25, sub-s. 8, of the 
principal Act, or under Rules 2 or 3 of this Order, may be made to 
the Court or a Judge by any party. If the application be by the 
plaintiff for an order under the said sub-s. 8 it may be made 
either ex parte or with notice, and if for an order under Bules 2 
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or 3 of this Order, it may be made after notice to the defendant 
at any time after the issue of the writ of summons ; and if it be 
by any other party, then on notice to the plaintiff, and at any 
time after appearance by the party making the application. 

16. Whei^ an order is made directing a receiver to be appointed, 
unless otherwise ordered, the person to be appointed shall first 
give security, to be allowed by the Court or a Judge and taken 
before a person authorized to administer oaths, duly to account for 
what he shall receive as such receiver, and to pay the same as the 
Court or Judge shall direct ; and the person so to be appointed 
shall, unless otherwise ordered, be allowed a proper salary or 
allowance. Such security shall be by recognizance in the Form 
No. 21 in Appendix L. unless the Court or a Judge shall other- 
wise order. 

jgg3 (1.) DAVY AND Anotmeb v. PRICE. 

^^' ^^' Remuneration and Costs of — Liability of Mortgagee, 



Where a receiver has been appointed, gone into possession, and I'eoeived rents, 
\vith the knowledge of a mortgagee, such mortgagee, upon taking possession, is 
only entitled to the rents in the receiyer's hands after deduction of the receiver's 
remuneration and expenses. 

This was an appeal from a decision of Master Bomilly disallow- 
ing the costs of a receiver. 

The decision of the Master was as follows : — " I am of opinion 
that the balance of the rents, amounting to 63Z. 1$. lOi., is 
payable to the first mortgagee, A. B. De Chastelaine, in redac- 
tion of the sum due to him, and therefore I have not allowed 
the receiver any remuneration, nor have I allowed the costs 
of the order of the 13th of February, 1883, or of the receiver- 
ship." 

The plaintiffs on the 6th of October, 1882, had signed judgment 
against the defendant for 2073Z. 15«. M. A writ of fi. fa. was 
issued thereon, and the sheriff made a return of nulla bona. 
Upon the application of the plaintiffs, on the 13th of February, 
1883, an order was made appointing a receiver of the rents and 
profits of nine leasehold houses, subject to the rights of prior in- 
cumbrancers. The receiver took possession from the date of the 
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order and receiyed the rents until the end of October, 1883, with datt 
the knowledge of the first mortgagee. The first mortgagee then p^'ob. 
took possession and the receiver oame out. The receiver then 
prepared his accoont, which shewed a balance of receipts over 
payments amounting to 682. which was insufficient to pay the claim 
of the first mortgagee. The Master held that the first mortgagee 
was entitled to the whole of this balance without any reduction for 
the remuneration or costs of the receiver. 

F. Praei (Levett with him), in support of the appeal : — ^The 
reoeiver is entitled to his remuneration as against the first mort- 
gagee, uho remained quiescent while the receiver entered into 
possession and received the rents. The receiver is not an agent 
of the plaintiffs, but an officer of the Court, appointed not in the 
interests of any individual but in the interests of the persons who 
may be found to be entitled to the sums which he receives. The 
matter should be referred to the Master to fix the remuneration to 
be paid to the receiver, and to tax the costs of the order appoint- 
ing him receiver and of the receivership. 

He cited Walker v. Bdl (a) ; Kerr on Beceivers, p. 133. 

C. 0, 8coUf for the first mortgagee : — ^The interest of the first 
mortgagee in full is a first charge on the balance in the receiver's 
hands. Tlie provision in the order appointing the receiver that 
he is to keep down the interest upon the prior incumbrances 
means that the mortgagee is to be paid in gross. The receiver 
was appointed behind the back of the mortgagee, on behalf of 
the plaintiffs. Before the receiver passed any accounts the first 
mortgagee took possession. The case of Walker v. BeU, cited on 
the other side, shews that the rights of the receiver are subject to 
the rights of the mortgagee. 

He cited In re Begenfs Canal Iron Works Oo.,Ex parte Orissell (6). 

Field, J. : — I am of opinion that the receiver's accounts must 
go back to the Master to be reviewed. The matter stands in this 
way : — The judgment creditor having obtained judgment against 
the judgment debtor Price, and there being no means of satisfying 

(a) 2 Mfuld. 21. (h) 3 Ch. D. 411. 
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Igg3 JJUBCXVfEB^— continued, 

Dayt that judgment by an ordinary execution, that is, there not being 
Pmok ^^y P^P^^y ^^^^ could be taken under an elegit, he obtained 
an order for equitable execution, that is, he got a receiver ap- 
pointed, who was to receive the rents and profits of certain lease- 
hold property to which ike judgment debtor was entitled, to pass 
his accounts from time to time, and to apply any balance in his 
hands towards satisfaction of the judgment debt. But when the 
order was made appointing the receiver, it was foreseen that he 
might find prior incumbrancers in possession of the premises ; and 
it was therefore expressed in the order that it was not intended to 
deal with any mortgagees in possession or who should think proper 
to take possession. So far I have nothing to do with any mort- 
gagee until he takes possession. Then it was thought that there 
might be mortgagees who would not take possession, and so a pro- 
vision was inserted that the receiver, out of the rents and profits, 
was to keep down the interest upon the prior incumbrances 
aceordiDg to their priorities. It seems to be doubtful whether a 
clause in that precise form should have been inserted, but I need 
not consider that now. From the time that the receiver knew 
there was a mortgagee not in possession, that provision would 
operate as a species of trust. The receiver went into possession 
imder the order, received the rents and profits, and went bef(»re the 
Master to pass his accounts. At that time the first mortgagee had 
taken possession ; and he attended before the Master, as I am now 
satisfied he had a perfect right to do, although I had at first some 
doubt about it. The Master disallowed the receiver's remunera- 
tion and costs ; and from that decision this appeal is brought. It 
was argued before me that the mortgagee is not liable to pay these 
sums of money. Unquestionably he is not liable ^)er «c, because his 
is the better title. Therefore if this was a question of the stronger 
title prevailing over the weaker one, there would be no doubt that 
the title of the mortgagee should prevail. But I am- of opinion 
that that is not the question here, because the mortgagee did not 
take possession, which, as a rule, a mortgagee never wishes to- do. 
There are three persons whose relative position must be considered. 
There is the man who is the real owner, the mortgagee ; the man 
who is no owner at all, the mortgagor; and the tenant, who is 
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A receiver will only be granted in cases where the amount of the judgment 
debt vrarrants the expense, and where there is fieiir reason to suppose that there is 
something for the receiver to receive. 

This was an application for a receiver. 

The amount of the judgment debt was a little over 207. The 
affidavit in support of the application stated that the defendant 
was possessed of freehold houses, subject to a mortgage, but did 



often the tenant of the mortgagor. Now the tenant is justified in datt 
paying his rent to the mortgagor until the mortgagee takes posses- pbiob. 
sion ; and a Court of Equity would never have ordered a tenant to 
pay over again rent so paid. The mortgagee, by standing out of 
possession, has led other people to contract with the mortgagor, 
and has not interfered to prevent the mortgagor receiving the 
rents. That is the state of things when there is no receiver ; and 
if, in this case, instead of a receiver having been appointed, the 
mortgagor had gone on receiving the rents, the mortgagee certainly 
could not have sued the tenants, though it may be doubtful whether 
he could not have recovered them from the mortgagor. A receiver, 
however, was appointed here ; and he comes in as a kind of middle- 
man. The mortgagee might say, if he liked, that he would have 
nothing to do with the receiver. But if he comes and attorns, as 
it were, by claiming the money in the receiver's hands, he cannot 
do that without paying the expenses of the receiver. The receiver 
is entitled to say that the only money which he has in his hands 
is the amount of the rents which he has received, less his costs. 
Therefore the matter will be referred back to the Master, to allow 
the items in question. 

Decision reversed ; costs to be costs of receiver in passing the 
accounts. 

Solicitors for the plaintiff: Oreen & Cheese. 
Solicitors for the mortgagee : Drahe^ Son & Parton. 



(2.) I. V. K. J 884 

Grounds for re/using Order. ' ' 
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1884 BXCKUZBL-- continued. 

I. not state the amount of the mortgage, or the rental of the property, 

^ or its estimated value. 

Field, J. : — ^These applications for receivers, or, in other words, 
for equitable execution, in actions of small amount, are becoming 
very frequent, and it is desirable to state the grounds upon which 
I think that they ought, or ought not, to be entertained. The 
order for a receiver may be made the subject of considerable 
trouble and oppression to third persons, and ought to be granted 
only in cases where the amount of the judgment debt warrants the 
expense (as, formerly, in the analogous practice with regard to 
garnishee orders under s. 28 of the Common Law Procedure Act, 
1860, now repealed) ; and also only where there is fair reason to 
suppose that there is something for the receiver to receive. This 
affidavit is insufficient in both those respects, as it does not satisfy 
me that there would be anything to receive, and the judgment debt 
appears to me to be too small to warrant the expense of a receiver 
being appointed, unless a very clear case for one had bee& made out. 

Application refused. 

See Judgment (5). Peres v^ Mylrea. 

BECOYEET 

Of not more than 50Z. See Costs (4), (6), (7). Bye v. 

KiBBY. Mendelssohn v, HorpE. Copley v, Jackson 

&Co. 
Of less than 20Z. See Costs (1), (2), (3). Gath v. How- 

ARTH. Evans v. Edwards. Oppenheimer & Co. 

V. Davenport & Co. 
. From third party. See Third-party 

Procedure (10). Bates v, Burchell ; Carter, third 

party. 
Of specific goods. iSfee Detention. Morgan v. Greatrkx. 
■ See Execution (4). Corbett and 

Others v. Lewin and Another. 

be7EBe;b 

Distinguished from arbitrator. See Arbitrator. Boosey 
V. Whiteley. 
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'BXWKBXSCEf 

Agreement {or. See Stay (1), (2). Smith & Co. v. 
British Marine Mutual Insurance AssooiATipN. 
Spartali & Go. V. Van Hoorn and Another. 

fiELSVAHOT 

Of Interrogatories. See Discovery (2). J. & E. Hall v, 
Liardet (No. 2). 

ESLXBT. 

I. Under Conveyancing Ad, (1). 
11. Under Bills of Sale Act. (2). 

I. Under Conveyancing Aet, 1881 (44 & 45 Vid. e. 41). 

S. 14. sub-s. (1). — A right of re-entry or forfeiture und^r any 
proviso or stipulation in a lease, for a breach of any covenant or 
condition in the lease, shall not be enforceable, by action or other- 
wise, unless and until the lessor serves on the lessee a notice 
specifying the particular breach complained of, and, if the breach 
is capable of remedy, requiring the lessee to remedy the breach, 
iand, in any case, requiring the lessee to make compensation in 
money for the breach, and the lessee fails, within a reasonable 
time thereafter, to remedy the breach, if it is capable of remedy, 
and to make reasonable compensation in money, to the satisfaction 
of the lessor, for the breach. 

(2.) Where a lessor is proceeding, by action or otherwise, to 
enforce such a right of re-entry or forfeiture, the lessee may, in 
the lessor's action, if any, or in any action brought by hini»elf, 
apply to the Court for relief ; and the Court may grant or refuse 
relief, as the Court, having regard to the proceedings and conduct 
of the parties, under the foregoing provisions of this section, and 
to all the other circumstances, think fit ; and in case of relief may 
grant it on such terms, if any, as to costs, expenses, damages, 
compensation, penalty, or otherwise, including the granting of an 
injunction to restrain any like breach in the future, as the Court, 
in the circumstances of each case, thinks fit. 
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"KSLIXF— continued, 

L Under Conveyancivig Ad — eantintied. 



^^^ (1.) BOND V. FREKK 
Feb, 15. 
IVom Forfeiture — Lessor and Lessee, 



Relief granted to a lessee against forfeiture for breach of a oovenant to keep in 
repair the demised premises, upon the terms of his executing the repairs under 
the superintendence of lessor's surveyor, and paying all rent in arrear, costs of 
action, and reasonable costs of surveys. 

This was an application for relief^ under s. 14, sub-?. 2, of the 
Conveyancing Act, 1881, by the defendant in an action brought 
against him by his lessor to enforce a right of re-entry, under a 
proviso in the lease, for a breach of a coveuant to keep in repair the 
premises thereby demised. The rent reserved by the lease, of 
which there were thirty years to run, was 601, ; and the premises 
were let at the time of action brought at a rent of 90Z. A notice 
to repair, in accordance with s. 14, sub-s. 1, of the Act had been 
given by the lessor. 

Batigh AUen, for the defendant : — A trifling breach is admitted, 
but the defendant has now done all the necessary repairs, and, if 
not, is willing at once to do any further repairs. A letter stating 
this was written by the defendant to the plaintiff! Instead of 
accepting the offer, the plaintiff commenced this action. It is 
{submitted that the defendant should not pay the costs of it, and 
that he should have relief without any terms being imposed. 

B. 0. ArhUhnot, for the plaintiff: — As the defendant had 
neglected for tao years to do these repairs, the plaintiff could not 
rely on his letter, atid it was necessary to bring this action to 
obtain binding terms The defendant should be ordered to put 
the premises in a state of repair to the satisfaction of the 
plaintiff's surveyor, Daniel Jones ; to pay the two quartfrs' rent 
in arrear at once; to pay the costs of this action as between 
solicitor and client ; and to pay the expenses of two journeys of 
the plaintiff from his residence at Eew to see these premises at 
Cardiff 

Field, J. : — I shall not order the defendant to pay costs as 



BOKD 

V, 
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BXUSV — continued. 1334 

I. Under Conveyancing Act — continiied. "" 

between solicitor and client, or the costs of the plaintiff's journeys. 
I will make the order for relief upon the following terms: — 
Defendant to execute any repairs, not completed in accordance 
with covenant, under superintendence of Daniel Jones ; to pay all 
rent in arrear and costs of action, and any reasonable expense 
incurred in making the surveys of the 25th of August, 1883, and 
January and February, 1884. 

Solicitor for plaintiff: /. JJ". Wrentmare. 

Solicitors for the defendant : Williaimon, Hill it Co, 

II. Under BiUs ofScOe Ad (1878) Amendment Ad, 1882 (45 & 46 

Viet. c. 43). , 
S. 7. — See p. 114, ante. 

(2.) COWLEY, App. ; TYLER, Resp. March 13. 

Jn re A BILL OF SALE. 

The grantee of a bill of sale will not be restrained from selling the gmntor's 
goods for non-payment of a sum paid by him for the grantor to the grantor's 
landlord, who had distrained for rent. 

Tms was an application by the grantor of a bill of sale for an 
order nnder s. 7 of the Bills of Sale Act, 1882, that the grantee 
should be restrained from removing or selling the chattels con- 
tained in the bill of sale. 

The affidavit in support of the application alleged that the 
consideration stated in the bill of sale had not passed ; and that 
all the instalments under the bill of sale had been paid as they 
became due. 

The respondent's affidavit admitted that all the instalments 
that had become due had been paid, but alleged that the sum of 
1062. 10a. and interest was due to him, this sum having been paid 
by him at the applicant's request to her landlord, who had 
distrained for rent upon the furniture included in the bill of sale. 

C. A. Pope^ for the applicant. 
Black, for the respondent. 
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Xggl KKLTHF — continued. 

II. Under Bills of Sale Ad — continued* 



OOWLIT 

Ttlbb. Field, J. : — If the applicant had paid the respondent the rent 

that he has paid to her landlord, I should have granted her 
relief under the section. As it is, the application is entirely 
groundless. 

Application dismissed, with costs. 

Solicitor for the respondent : W. F. Tildey. 
Solicitor for the applicant : W, H. Lane. 

BEXITTAL 

Of action to County Court See Costs (2). Evans v. 

Edwards. 
. See County Court Act, 

1867. SmIth v. Hurley. 
. See Discovery (15). Jubb 



V. Bibbs & Hill. 

BSKOVAL 

Of action. See District Registry (1), (2). Smith and 
Another v. Bell and Others. Walker v. Crab- 
tree. 

Of judgment from Mayor's Court. See Judgment (6). 

MUNDAY V. PiGOTT. 

bexvnxsatioh 

Of receiver. See Receiver (1). Davy and Another 
V. Price. 

BENT 

In hands of receiver. See Receiver (1). Davy and 

Another v. Price. 
Paid by grantee of bill of sale to grantor's landlord. 

See Relief (2). Cowley v. Tyler. 

BEPOBTS 

Of servants, interrogatories as to. See Discovery (3). 
Jones v. London Road Car Co. 

BESTBAIHIHa 

Sale by bill of sale holder. See Relief (2). Cowley v. 
Tyler. 
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B^TRAIHIHCK-«o»<tnti«d. 

Scotch firm from sending patented goods to England. See 
. Service (3); Spbckhabt v. Campbell Acunach 
& Co. 

B1T1TSX 

To mandamns. See Mandamus. Beg. v. Cheshtjnt 
Local Board. 

Of the Crown. See Jurisdiction (1). Churton v. Wilkin 
AND Others. 

flALX 

By sheriff. See Jurisdiction (2). Hunt v. Clifford. 
Under bill of sale, restraining. See Belief (2). Cowlet 
V. Tyler. 

SOAHDALOVS 

Pleading. See Pleading (3). Smith & Co. v. British 
Marine Mutual Insurance Association. 

SCOTLAHBy 

Leave to serve writ in. See Service (3V Speckhart v, 
Campbell,' 

8XAIIN0 

Writ of execution. See Judgment (6). Munday v. 

PlOOTT. 
flXAMAV, 

Detention of, as witness. See Costs (S), (9). Delaroque 
V. S. S. Oxenholme & Co. Picasso v. Trustees of 
Maryport Harbour. 

SEOOHD 

Application on fresh materials. See Judgment (1). 
Wagstaffe and Another v. Jacobowitz. 

8ECUBITT 

For costs. See Costs (12), (13). La Banque dks Tra- 

VAUX PUBLIQUES V. WaLLIS. De St. MaRTIN V. 

Davis & Co. 

See Discovery (2), (9), (10), (11), (12), (13), 

(14), (15), (16). J. & E. Hall v. Liardbt (No. 2). 

COMPAGNIE DU PaCIFIQUB V. GUANO Co. BURR V. 
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Hubbard. Henderson v. Eipley and Others. Law 
& Lindsay v, Budd. Smith v. Beed and Others. 
Campbell and Others v. Lord Poulbtt and Others. 
JuBB V. Bibbs & Hill. Jones v. Jones and Another. 

For costs. See Pending Proceedings (2). E. v. F. 

8SIZUBE 

By graDtee of bill of sale. See Relief (2). Cowley v. 
Tyler. 

SEPARATE 

Actions. See Costs (11). Gu^ret and Another v. 

Young. 
Execution for debt and costs. See Execution (2). Harris 

V. Jewell and Another. 
Property of married woman. See Judgment (4), (6). 

Moore v. Mulligan. Peuks v. Mylrea. 

BZBVICB. 

L, Of Writ of Summons. (1), (2). 
XL Of Writ of Summons out of the Jurisdiction, (3), (4). 

III. Of Summons. (5). 

IV. Of Summons out of the Jurisdiction. (6). 
V. Of Orders. (7). 

L Of Writ of Summons. 

Companies Act, 1862 (25 & 26 Vict c. 89). 
S. 62. Any summons, notice, order, or other document required 
to be served upon the company may be served by leaving the 
same, or sending it through the post in a prepaid letter addressed 
to the company, at their registered office. 

Order IX. 

, 8. In the absence of any statutory provision regulating service 
of process, every writ of summons issued against a corporation 
aggregate may be served on the mayor or other head officer, or on 
the town clerk, clerk, treasurer, or secretary of such corporation ; 
and every writ of summons issued against the inhabitants of a 
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VMBTlCK—wntinued. 

I. Of Writ of Summons — corUinued. 

hundred or other like district may be seryed on the high con- 
stables thereofi or any one of them, or, where there is no high 
constable, on any other acting chief officer of police of the county 
in which such hundred or district is situate ; and every writ of 
summons issued against the inhabitants of any county of any city 
or town, or the inhabitants of any franchise, liberty, city, town, or 
place, not being a part of a hundred or other like district, on some 
peace officer thereof: and where by any statute, provision is made 
for service of any writ of summons, bill, petition, summons, or 
other process upon any corporation, or upon any society or fellow- 
ship, or any body or number of person<9, whether corporate or 
unincorporate, every writ of summons may be served in the manner 
so provided. 

(1.) WHITE V. LAND and WATER CJOMFANY. 1883 

On CorparaHon, ' 



Service by post of a writ of summoiis upon a corporation before the 24th of 
October, 1883, was good service. 

This was an ex parte application, upon appeal from the refusal 
of Master Jenkins to give leave to sign judgment in defetult of 
appearance, on the ground that service of the writ by post was 
not suiBcient. The writ was posted on the 19th of October, 
1883. 

Lush- WUson^ for the plaintiff : — The question whether this writ 
was properly served turns upon a 62 of the Companies Act, 1862, 
and r. 7 of the repealed Order ix., which was in force t>erore the 
new Bules came into operation on the 24th of last month. The 
case of Toume v« London and Limerick Steam Ship Co. (a), decided 
that the words of & 62 of the Companies Act did not include writs 
of summons; but it is submitted that those words do include 
/^bill, petition, or other process," which are the words of the 
repealed rule. If they do, then a writ of summons may be served 
in the manner provided by that section, that is, by post 

(a) L. J. Bep. 28 C. P. 217, 
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^gj^ — L (y fTrft of Summons — cantintied. 

Lahd and Field, J. ; — ^I taink you may have your judgment It » stated, 
Wat«b upon apparently good authority, in the note to r. 7 of the re- 
pealed Order ix. in the third edition of Mr. Wilson's Judicature 
Acts, that it seems never to have been doubted but that a bill in 
Chancery might be served upon a company by post under s. 62. 
If that be so, the practice can only be justified by holding that 
the words of s. 62 do include bills. It therefore follows that as 
the repealed rule provides that a writ of summons may be served 
upon a company in the manner provided by any statute for service 
of any bill, a writ of summons might, uuder that rule, be MTred 
upon a company by post 

Leave to sign judgment. 

Solicitor for the plaintiff: W, Morley. 

The question seems to have been settM, with regard to write served since the 
24th of October, by the insertion of the word ^ summons " tf ter " petition ^ in 
J*. 8 of Order ix. of the new Rules, "summons" being expressly mentioned in 
s. 62 of the Companies Act, 1862. 

In OroBsmann v. Granville Club, Dover (a). Bacon, V.O., set aside service 
of a writ of summons, upon the secretary of a club, and held that, as there was 
no statutory provision for service upon a club and it was not a corporation, 
service must be upon all the members. 

1884 (2.) PALMER and Akothkr v. GOULD'S MANUFACTURING COMPANY. 
Feb. 29. 
Foreign Corporation — Agent in England — Contract made Abroad. 



In an action against an American corporation for breach of a contract made in 
Russia, service of the writ upon the general European manager at an ofSce in 
London where samples of the defendants' goods were kept, orders were received, 
and documents were stamped with their name, is good service. 

This was an appeal from the order of a Master setting aside the 
writ in the action and the service of it. 

The action was brought for damages for non-delivery of certain 
machines by the defendants, who are an American corporation. 
The contract for the machines was made in Bussia, through one 
Dyer. The writ had been served upon Dyer, who was the general 

(a) L. T. J., May, 1884, pp. 41, 48. 
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WOLTlCE-'Coniinued, 

I. Of Writ of 8umm<fm--^eonHnued. 

"Efirop^n manager, for the defendants, at the place of business in 
London of one Charchill, where the defendants were alleged to 
carry on busEDOss. 

It was contended, on behalf of the plaintiffs^ that the defendants 
carried on business in England, and that, as Dyer was the general 
European manager and was served at the defendants' place of 
business in England, the case of Nettby y. Von Oppen (a) was in 
point. 

It was contended, on behalf of the defendants, that they had no 
I>lace of business in this country: that Churchill had the ex- 
clusive right of selling their machines in England, and was in this 
country a principal ; and that Dyer did not represent the defen- 
dants in England, but only looked after all the European agents 
for them. 



1884 



Palmeb 

V, 

fSoULD'8 

Hanufao- 

TUBINO 
COMPANT. 



Field, J. :— There was no power to set aside the writ in this 
case, which is perfectly regular; but the question whether the 
service should be set aside is a substantial question. The breach 
of contract in this case did not occur within the jurisdiction, and, 
therefore, the plaintiffs could not have obtained leave to serve the 
defendants out of the jurisdiction. The question is whether the 
plaintiffs can serve the defendants here. It appears that the 
Master thought that the question was whether the cause of action 
arose out of the jurisdiction. But that is a question to be tried in 
the action. If the defendant is here, he can be served whoever he 
i<>, and wherever the cause of action arose. The question is 
whether Oould's ManufiEtcturiiig Company are here. They have a 
real domicile in New York ; but it does not follow that they have 
not a good domicile here for purposes of business and service. 
They have an office in London, where all the paper and envelopes 
are stamped ** Gould's Manufacturing Company " as residing and 
carrying on business there. At this place anybody can go and 
look at samples of the goods ; and if an order is given the machines 
will be supplied. Can any one doubt that this is a carrying on 
of business by the defendants in this country ? Then Mr. Dyer, 

(a) Iaw Rep. 7 Q. B. W3. 

o2 
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Gould's 
Manhfao- 

TUBING 

CkniPAKT. 



SZBYICS — eonllaiHed. 

I. Of Writ of 8mnmon^-'^4!(miinuecL 

who 18 called the general Emx^an manager, was serrecl, and I 
cannot imagme any one more distinctly representing the defen- 
dants than he does. It is alleged that Churchill selb these goods 
on commissi<Hi ; it is unnecessary to say whether that affects the 
qnestioUy but the transaction oat of which this action arises was 
expressed to be a sale by Grould's Manufacturing Company. I, 
therefore, have Jio doubt that Grould's Manufacturing Company 
have a place of business here and do carry on business in this 
country, and that this seryice was perfectly good. 

Appeal allowed ; costs, costs in the cause. 

Solicitor for the plaintiffs : WHliam Tanner^ 
Solicitors fqr the defendants : Janson, Cobh dt Fearson. 

II. Of WrU of Smnnums <nii of the Jtmsdietian. 

Obdeb XI. 

> 

1. Seryice out of the jurisdiction of ii writ of summons or notice 
of a writ of summons may be allowed by the Court or a Judge 
whenever — 

(/.) Any injunction is sought as to anything to be done within 
the jurisdiction, or any nuisance within the jurisdiction 
is sought to be prevented or removed, whether damages 
are or are not also sought in respect thereof. 



1884 
Jan. SO. 



(3.) SPECKHART v, CAMPBELL ACHNACH & Co. 

Infringement of Patent ty Scotch Firm — Qoods sent to Pwrchcuers in Englqmd 

— Actum for Injunction. 

Where a Scotch firm send goods by post to English purchasers, which are 
infringements of a patent^ and an action is brought for an injunction to restnun 
them from doing so» that is an injunction as tb something to be done within the 
jurisdiction, and, subject to the question of convenience, leave will be given to 
serve the writ in Scotland, 

This was a summons to discharge an order giving leave to serve 
a writ in Scotland. 
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II. Of Writ of Summons out of the Jtirisdiction — eorUimied. 

It was alleged in the plaintiff's original affidavit that the action 
was brought for infringenient of a patent, of which the plaintiff 
was proprietor, for improvementfl in the manufacture of cases or 
protectors for watches ; that the defendants carried on business at 
Aberdeen, and had no place of business or residence within the 
jurisdiction ; that the defendants had largely sold and offered for 
sale at Liverpool and other towns in England, watch protectors 
that were an infringement of the plaintiff's patent ; and that the 
plaintiff was desirous of commencing an action against the defen- 
dants for damages for the infringement of the plaintiff's patent 
and an injunction to restrain the defendants from disposing of 
watch protectors in infringement of the patent An affidavit from 
a member of a firm at Liverpool was also filed, stating that four 
watch protectors like the plaintiff's had been purchased by them 
from the defendants, and had been sent to them at Liverpool fitom 
Aberdeen. Field, J., gave leave to serve the writ upon the 
defendants in Scotland. 



1SS4 



Sfsckuabt 
Campbki«l 

AOHNAOH 



NicoUy for the defendants: — There was no power to allow service 
out of the jurisdiction of this writ. It does not come within 
Order xi., r. 1 (/.). The injunction that is sought is not as to 
anything to be done within the jurisdiction. The property in 
these goods passes on the posting of them ; and, therefore, every- 
thing that is complained of, viz., the manufacturing, offering for 
sale, or selling of these goods, was done in Aberdeen. Assuming 
that there is a clear infringement of the plaintiff's patent in. 
Aberdeen, there would be no power to issue this writ Secondly, 
leave should not have been given to issue this writ as the affidavit 
was defective in not alleging the non-existence in the defendants' 
place of residence of a local Court having jurisdiction in the 
matter. The defendants now swear that there is a Sheriff's Court 
in Aberdeen having jurisdiction in the matter, and that the case 
could be more conveniently and cheaply tried in Scotland. Tbe 
plaintiff is a foreigner resident abroad, and may as well try his 
case in Scotland as in England. Wherever there is power to give 
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U. Of Writ of Summons out of the JurisdidioihT-eoniinued. 

leave to serve the writ in Scotland, the considerations mentioned 
in r. 2 (a) are to be regarded. 

He cited Lenders v. Anderson (I) ; Ex parte McPhaU {e) ; Woods 
V. M'Innes (d). 

T. WiUes Chitty, for the plaintiff: — ^This is an action for an 
injunction to restrain the infringement of a patent in England. 
Sendiiig the articles to Liverpool was an infringement iu England. 
It is doubtful whether the Scotch Courts could grant an injunc- 
tion to restrain infringements of the patent in England. Even if 
the Court of Session could, the Sheriffs* or Small Debts Courts 
mentioned in r. 2 (a) could not. All the plaintiff's witnesses reside 
in Loudon and LiverpooL The defendants rely simply on the 
fact that they reside in Scotland. The wording of r. 2 (a) is 
different to that of r. la, in the old rules, and it is submitted 
that the onus as to the preponderance of convenience is now on 
the defendants. . . . 



Mathew, J. : — 1 am against the contention of the defendants 
that an injunction is not sought here as to anything to be done 
within the jurisdiction, and that there was, therefore, no power 
to issue this writ. On the question of convenience, I do not see 
how it can be more convenient to try this case in Scotland. The 
plaintiff's case is that there has been an infringement of his patent 
in England ; and the witnesses to prove that the articles iu ques- 
tion were sold here must necessarily reside here. The defendants 
say that they have a right to sell these things in England ; but 



(a) '*Wliere leave is asked from the 
Court or a Jud^ to serve a writ, under 
the last preceding Bule, in Scotland or 
in Iniland, if it shaU appear to the 
Court or Judge that there may he a oon- 
oarrent remedy in Scotland or Ireland 
(as the case may he) the Court or Judge 
shall have regard to the comparative 
cost and convenience of proceeding in 
England, or in the place of residence of 
the defendant, or person bought to be 



served, and particularly in oases of 
smaU demands to the powers and juris- 
diction, under the statutes establishing 
or regulating them, of the SherifTi^ 
Courts, or SmaU Debt Courts in Scot- 
land, and of the Civil Bill Courts in 
Ireland, respectively." 

(6) 12 Q. B. D. 50. 

(e) ]2Ch. D. 682. 

(d) 4 C. P. D. 67. 
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II. Of Writ of 8vmmi(fn$ ovd of the Jtmsdietion — continued. 

they cannot want witnesses from Scotland to prove that I shall 
not set aside the serviee of the writ* 

No order ; costs in the cause. 

Upon the application of the plaintiff, an order was then made, 
on the nsual terms, for an interim injunction till the hearing. 

Solicitor for the plaintiff: Herbert Bentwiteh. 
Solicitors for the defendants : W. W. Wynne & Son. 

There is no power to allow eervioe of a writ out of the jarisdiction in actions 
for breach of contract, where the defendant is domicik'd or ordinarily resident in 
Scotland or Ireland (a). 

Obdeb XI, 

1. Service out of the jurisdiction of a writ of summons or 
notice of a writ of summons may be allowed by the Conrt or a 
Judge whenever — 

(ff.) Any person out of the jurisdiction is a necessary or proper 
party to an action properly brought against some other 
person duly served within the jurisdiction* 
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(4.) J. LIGHTOWLEB v. J. & T. LIGHTOWLEB. 

C(hdrfendani served in the Jurisdiction* 

In an action against two partners for specific performance of an agreement to 
convey their interests to a third partner, one of the defendants having been duly 
served within the jurisdiction, leave was given to serve the other in America, 
where he resided and had committed the breach allied. 

This was an application for leave to serve a writ out of the 
jurisdiction. 

The action was brought for specific performance by the defen- 
dants of an agreement to convey to the plaintiff their respective 
interests in a partnership formerly carried on by the plaintiff 
and defendants. The affidavit, in support of the present appli- 
cation alleged that the defendant Thomas Lightowler was now 
residing and carrying on business in the United States, and that 

(a) Lenders v. AnderwHy 12 Q. B. D, 50. 
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1884 SERTlOE—wnHnued 

LiGHTowLwi ^^' ^ Writ of Summons out of the Jurisdiction — continued. 

LiGHTOWLBB. ^ ^^^ conveying the whole of the partnership property to the 
plaintiff had been tendered to him to execute, but he declined to 

do BO. 

It was stated on behalf of the applicant that the defendant 
John Ligbtowler had been duly served within the jurisdiction. 

BuTTy J. : — The person whom it is sought to serve is resident 
ont of the jurisdiction ; and the action, as against him, is founded 
on a breach of contract by him out of the jurisdiction. But it is 
stated that John Lightowler, the other defendant, has been duly 
served within the jurisdiction; and, as this is a partnership 
matter, I think that Thomas Lightowler is a necessary or proper 
party to that action. Upon the affidavit being amended by in- 
serting a statement that the writ has been issued and served upon 
John Lightowler within the jurisdiction, the order will be made 
under Order xi., r. 1, sub-s. (ff). 

Solicitors for the plaintiff: Emmely Son^ & Stiibbs, agents for 
Wavelly Son, & Marshally Hah'fax. 

See Costs (6). Mendelssohn v, Eoppe. 

See Pending Proceedings (1). Bell v. Eabl of Eil-» 

MOBEY AND OtHEBS. 



s 

III. OfSvmmons. 
Okdkr LXVIL 

.2. All Wilts, notices, pleadings, orders, summonses, warrants, 
and other documents, proceedings, and written communications in 
-respect of which personal service is not requisite shall be suffi- 
ciently served if left within the prescribed hours, at the address 
for service of the person to be served as defined by Orders lY. and 
XII., with any person resident at or belonging to such place. 
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III. Of Simmans-^eanHniied. 



1883 
(5.) JIMINEZ AUD SONS v. OWEN, i)ee. 20. 



Address for Senriee. 

Service of a summons under Order xiv. by putting it in the letter-box ftt the 
atldress for service, after the housekeeper has refused to receive it, is not good 
service. 

This was w w parte application for leave to sign judgment 

The defendant had appeared in person to the writ, and had 
given an address for seryice. The plaintiffii thereupon tooW out 
a summons for judgment under Order xiv^ At the address for 
service there was no one but a housekeeper, who refused to receive 
any documeuts. The summons was ultimately put in the letter- 
box. The plaintiffs subsequently obtained an order for judgment 
in the absence of the defendant, subject to an affidavit of service 
of the summons. 

The officer refused to allow judgment to be signed upon an 
affidavit setting out the above facts. - 

It was stated that the address was not a fictitious one. 

FiSLDy J., held that leaving the summons in tlie letter-bos was 
not good service within Order lxvii., r. 2. 

No order. 

{Solicitors for the plaintiffs : Lawless & Co. 

IV. Of Summons out of the Juriadietum. 

Order LXVII. 

6. Where personal service of any writ, notice, pleading, summons, 
order, warrant, or other document, proceeding, or written com- 
munication is required by these rules or otherwise, and it is 
made to appear to the Court or a Judge that prompt personal 
service cannot be effected, the Court or Judge may make such 
order for substituted or other service, or for the substitution of 
notice for service by letter, public advertisement, or otherwise, as 
may be just. 
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IV. Of Summons out of the Jurisdiction — continued* 

1884 
Fe6 23 (^0 V-^N DER KAN & DEITIZSMAN v. ASHWORTH & Co. ; REGULA- 

'—^ TEUR FABRIK GERMANIA, Claimants. 



Interpleader Summons* 
Leave given to serve an interpleader summons oat of the jurisdiction. 

This was an ex parte application by the defendants for leave 
to serve an interpleader summons in Grermany upon the claimants. 

In support of the application a recent decision of a Divisional 
Court (a) allowing eerviee out of the jurisdiction of an interpleader 
summons was referred to. 

Order, but service only to be effected in such maimer as^irected 
by the law of the domicil of the olaimaolis. 



V. Of Orders. 

Order LII. 

14. Where an order has been made not embodying any special 
terms, nor including any special directions, but simply enlarging 
time for taking any proceeding or doing any act or giving leave 
(a) for the issue of any writ other than a writ of attachment, (&}for 
the amendment of any writ or pleadings, (c) for the fiUng of any 
document, or {d) for any act to be done by any officer of the Court 
other than a solicitor, it shall not be necessary to draw up such 
order unless the Court or a Judge shall otherwise direct ; but the 
production of a note or memorandum of such order, signed by a 
Judge, Begihtrar, Master, Chief Clerk, or District Registrar, shall 
be sufficient authority for such enlargement of time, issue, amend- 
ment, filing, or other act. A direction that the costs of such order 
shall be costs in any cause or matter shall not be deemed a special 
direction within the meaning of this rule. The solicitor of the 
person on whose application such order is made, shall forthwith 
gi\e notice in writing thereof to such person (if any) as would, if 

(a) Tlte CrediU Gerundeuse, Limited v. Van Weede^ 12 Q. B. D. 17L 
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¥• Of Orders — conHntted, 

this rule had not beea made, have beea required to be served with 
such order. 

(7.) HOPTON V. ROBEBTSON. 1884 

Marck 12. 
For Judgment under Order xiv. — Dramng up. 



An onler ^ving leave to sign judgment under Order xnr, unless a sum is paid 
before a day named^ need not be served upon the defendant before judgment is 
signed upon it. 

This was an appeal by the plaintiff from the order of a Master 
setting aside judgment and execution in the action, and ordering 
the plaintiff to pay the costs of the application and the sheriff's 
charges. 

The action was brought for 221. Us., the price of goods sold 
iind delivered. On the 25th of Febroaryi a summons under 
Order xrv. was heard before a Master, when it was admitted by 
the defendant that the sum of 221. 0«. 4d. was due. The Master 
gave leave to sign judgment for that amount with interest, if any, 
and 61 10«. for costs, unless 231. Oa. 4d. with 22. 10a. costs was paid 
before Saturday, the Ist of March. On the 1st of March, the 
Master's order was drawn up, and the money not having been 
paid, judgment was immediately signed, and execution issued* 
Later in the same day, a tender of the amount was made by the 
defendant, but was refused. 

4 

Carrie Orant, for the plaiutiff: — The judgment was regular; 
and, if it is set aside, it should be upon the terms of the defendant, 
not the plaintiff, paying the costs. 

H. D. Oreene, for the defendant : — The judgment was irregular, 
because the order of the 25th of February was not served upon the 
defendant By the practice both at Common Law and Equity, aQ 
order must be served before it can be enforced. By Order lii., 
r. 14, certain specified orders need not be drawn up, but, except 
in that respect, there is nothing in the rules to alter the former 
practice. 

He cited ; — Lush's Practice, 3rd ed., p. 953 ; Cliitty's Practice, 
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1884 VXBYlOlt— continued, 

~^~ ~ V. Of Orders — continued. 

BoBaLaoK. ^^^^ ^'> P' ^^81 ; Daniel's Ch. Practice, 6th ed., p. 1545 ; Metealfe 
y. The BritUh Tea Aseociatum (a). 

Field, J. : — I have looked throngh the cades with which Mr. 
Greene has furnished me ; but I do not find that they establish 
the proposition that an order must in all cases be served before it 
can be enforced. One of them (h) was an authority to the contrary.. 
The Master could only have given the defendant the costs in this 
case upon the ground that the plaintiff was wrong in signing judg- 
ment when he did. Possibly, in a case of very sharp practice, the 
Master might make the plaintiff pay the costs where he was techni- 
cally right ; but there was no such sharp practice here. The order 
unquestionably was that the money should be paid before Satui*day, 
and, that not having been done, judgment was signed on that day. 
The proposition in the text-books as to the necessity in certain 
oases of drawing up and serving the order does not apply where 
the party to be served himself has to take the next step under the 
order. It is where the other side may suppose that the order is 
abandoned that the necessity of service arises. Where, for instance, 
an order is made giving a party time to plead, it must be drawn 
up and served upon the other side. If an order is obtained upon 
terms which limit the exercise of the applicant's free action, he 
may abandon it rather than submit to the terms, and he can then 
take the step which he would have been entitled to do but for 
the order ; and it is therefore necessary in such a case that the 
other side should know whether the order is to be acted on or 
not. But in the present case an order for judgment was made, 
unless a certain amount was paid by the defendant before a day 
named. I think that it was not necessary to serve this order, 
before signing judgment upon it^ in default of the sum named 
being paid. The judgment was, therefore, regular, and the defen- 
dant should pay the costs of it ; but the costs of service of the order 
should be deducted from the fixed sum allowed for costs in these 
eases. 

(a) 46 L. T. Rep., N.S. p. 31. 
(h) Land Credit Company of Ireland v. FermofJ^ T^iw Rep. 5 Ch. 323. 
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V. 0f0rder9 — eorUinued. HoptoiT" 

Order varied by directing defendant to pay costs of judgment, RoBBUTwir. 
less costs of service of the order; defendant to pay costs of this 
application. 

Solicitors for the plaintiff: (h&irge Davis, Son & Co. 
Solicitor for the defendant : E. Sweeting. 

See Pleading (6). Egebton v. Anderson, 

SXBYICE — continued, 

r 
r , 

See Substituted Senrice. Shillito and Another v. 
Child & Co. 

Address for. See Appearance. A. v. B. 

Of copy of receipt for deposit. See Discovery (16). 
Jones v, Jones ksd Another. 

Of copy of proposed interrogatories, unnecessary. See 
Discovery (1). J. & E. Hall v. Liardet. 

Of third*party notice out of the jurisdiction. See Third- 
party Procedure (2). Hutchison v. Colora^do United 
Mining Co. 

8ST-0FF 

Arising pending the action. See Pleading (8). Wood 
V. Goodwin. 

sxrinro aseds 

Embarrassing proceedings. See Admissions (1). Cra.w- 

POBD t;. Chorlet* 
. , Appearance. See Appearance. A. v, B. 

Interrogatories. See Discovery (6). MgIlhoy v, Duncan 

AMD Others* 
Judgment. See Pleading (6). Egerton v. Anderson. 

. See Service (9). Hopton v. Bobebtson. 

Third-party notice. See Third-party Procedure (7), (8). 

Jones v. Arthur Elperton; Anna Elizabeth 

Elderton^ third party. Borough and Another 

V. James ; Hickman, third party. 

simvoMwv 

Point of law for argument. See Mandamus. Beg. v. 
Cueshunt Local Board. 
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BERniO JHKWB^-aoatinMed, 

Point of law for argument. See Pleading (9). Par* 
* SONS AND Anothsr V. Buhton. 

SHABEHOLDSBt 

Action by, against company. See Third-party Pro- 
cedure (2). Hutchison v. Colorado United 
Mining Co. 



SHIP 



8H0BT 



Costs ofl See Interpleader (2), (S). Searle & Co. v. 

Matthews ; Fox & Co., claimants. C. v. D. 
Sale by. See Jnrisdiction (2). Hunt v. Clifford. 

's Papers. See Discovery (12). Law & Lindsay v. 
Budd. 

Notice of trial. See Stay (I). Smith & Co. v. British 
Marine Mutual Insurance Association. 

SIGNATinUB 

Of solicitor in country to notioe. See Appeal (1). 
Mayor, &c., of Rotherham v. Peace. 

8LAVD1B, 

Action for. See Costs (1). Gath v. Howarth. 

8FS0IAL0A81. 

Order XXXIV. 

2. If it appear to the Court or a Judge, that there is in any 
cause or matter a question of law, which it would be conyenient to 
have decided before any evidence is given or any question or issue 
of fact is tried^ or before any reference is made to a referee or an 
arbitrator, the Court or Judge may ma\'e an order accordingly, 
and may direct such question of law to be raised for the opinion 
of the Court, either by special case or in s ch other manner as the 
Court or Judge may deem expedient, and all such further pro- 
ceedings as the decision of such question of law may render 
unnecessary may thereupon be stayed. 
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TATTERSALL v. NATIONAL STEAMSHIP Co., Limited. 1884 

Feb. 1. 
Trial of Quettion of Law htfore Que$Hon qf Fad, 



Where an action was brought for the value of cattle carried by the defendants 
and alleged to be lost through their negligence, and they denied the negligence 
and further said that by the bill of lading they were not to be liable beyond 5/. 
a head, the question whether they could in any event be liable for more than 5/. 
a head was ordered to be tried before the questions of fact 

This was a summons by the defendants for an order that the 
question of law in the action should be decided before the 
questions of fact. 

The action was brought to recover damages for the negligent 
carrying of the plaintiff*s cattle by the defendants without suffi- 
ciently disinfecting the ship, whereby such cattle contracted the 
foot and mouth disease. The statement of defence denied speci- 
fically all the allegations in the statement of claim^ and further 
alleged that by the bill of lading they were imder no circumstances 
to be liable for more than 51. for each of the animals. 

FoXf for the defendants: — This application is made under 
Order xxxiv., r. 2. The defendants' contention is that assuming 
all the facts to be found against them, they are not liable for 
more than 557.9 whereas the plaintiff claims 7007. If this pre- 
liminary question of law should be decided in favour of the 
defendants, there would remain no question of fact to be tried, 
as they would pay into Court the 55Z., and all the expense of a 
commission to New York, for which the plaintiff has obtained an 
order^ would be saved. 

J. 0. Earle, for the plaintiff: — The &ct that the defendants 
were aware of the state of their vessel, which we allege in the 
statement of claim, pi-ev^nts the limitation of liability contiiined 
in the bill of lading from applying. There is no preliminary 
question of law that can be conveniently decided here before any 
evidence is given. 

Mathew, J. : — What is the difficulty of discussing the qnestion 
of law first ? Now that demurrers are abolished, it will be very 
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lgg4 flPJBOIAL OABS — continued. 



Tattkbsall deBirable that questions of law, the decision of which may make 
National ^i^ocessary the trial of any question of fact, should be raised in 

Steamship this way. 

Co. ^ 

Order to raise point of law in form of special case. 

Sohcitors for the plaintiff: BaileySy Shaw it OiUeU. 
Solicitors for the defendant : Parker^ Garrett & Parker, 

The question of law was acoordingly argued before the Divisional Court (Day 
and A. L. Smith, JJ.) and it was held that the proWsion in the bill of lading 
limiting liability to 61. for each of the cattle did not apply to damage occasioned 
by the defendants not providing a ship reasonably fit for the purpoees of the 
carriage of the cattle which they had contracted to carry (a). 

8PX0IALLT UnnrnXED WBIT. 

Order III. 

6. (F.) In actions for the recovery of land, with or without a 
claim for rn t or mesne profits, by a landlord against a tenant 
whose term has expired or has been duly determined by notice to 
quit, or against persons claiming under such tenant, the writ of 
summons may, at the option of the plaintiff, be specially indorsed 
with a statement of his claim, or of the remedy or relief to which 
he claims to be entitled. 



18S4 (L) BURNS V, WALPORD. 

' Summons under Order xiv. — Landlord and Tenant 



The writ of summons cannot be specially indorsed, under Order in, r. 6 (P), in 
an action for possession by a landlord against a tenant under a forfeiture clause 
in tlie agreement. 

This was a summons for judgment under Order xiv., referred 
by Master Gordon to the Judge. 
The writ in the action was indors^ed as follows : — 
'^ The plaintiffs claim is as follows. 

« 

*' 1. The plaintiff is entitled to the possession of a dwelling- 
house and premises situate and being No. 22, Thornfield Boad, 

(a) 12 Q. B. D. 297. 
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Shepherd's Bush, in the parish of Hammersmith, in the county of burnb 
Middlesex, which was let by the plaintiff to the defendant under y^j^^ 
an agreement, dated the 20th of February, 1883, for one ^lonth 
from the 20th day of February, 1883, and so on from month to 
month at the rent of 21 128. per month payable monthly in ad- 
vance. The said agreement contained a clause of re-entry, entitling 
the plaintiff to enter upon the said house and premises in case the 
rent thereby reserved should be in arrear for seven days (although 
no formal demand shall have been made thereof). The de&ndaDt 
has not paid the rent reserved for the months of July, August, 
September, and October. 

'^ The plaintiff claims possession. 

'^ 2. Bent due to the date hereof, of which the following are the 
particulars (particulars of rent due set out). 

** 3. Mesne profits. 

"4. Costs." 

Dowse (solicitor), for the plaintiff: — The question is whether 
this is an action in which the writ of summons can be specially 
indorsed within Order lu., r. 6 (F), It is submitted that this is 
an action against a tenant whose term has expired. The agree- 
ment under which the tenant holds, provides that if the rent be 
unpaid for seven days after it is due the landlord may re-enter 
upon the demised premises. The issue of the writ is an election 
by the landlord to determine the tenancy from that day. 

He cited Franklin v. Carter (a) ; Bolerts v. Davey (6). 

Harrison (solicitor), for the defendant, was not called on. 

Mathew, J. : — The term here has neither expired nor been duly 
determined by notice to quit. It is said that the tenancy has 
been determined by bringing an action of ejectment ; but that 
case is not provided for by the rule. It was never intended to 
apply to the case of a landlord re-entering for a forfeiture. The 
interest of the tenant does not expire upon breach of the condition 
to pay rent. It becomes forfeitable ; but it is forfeited only at the 
option of the landlord. 

(a) 1 C. B. 750. (6) 4 B. & Ad. 664 

P 
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Burns No order. Time extended for ten days for delivering statemenl; 

Walpqbd ^^ claim. Costs in cause. 

Solicitor for the plaintiff: J3". -4. Dowse. 
Solicitor for the defendant : G. B. Harrison. 



1884 (20 MANSERQH and WIPE v. RIMELL. 



Fe6. 5. 



Summons under Order xiv, — Tenancy under conditioned Agreement to grant a 

Lease, 

The writ of smnmonB cannot be specially indorsed, under Order in., r. 6 (F), 
in an action for possession by a landlord against a tenant who holds under a con- 
ditional agreement to grant a lease, and who has broken the condition and 
thereby given the plaintiff a right of re-entry. 

This was an appeal by the plaintiff from the decision of a 
Master giving the defendant unconditional leave to defend under 
Order xrv. 

The indorsement on the writ stated that one Boyd had agreed 
to let to the defendant certain land for the term of ninety-nine 
years from June, 1876, at a rent of 35?. per annum, payable 
quarterly, and that the defendant agreed that he would, before 
September, 1877, build and complete eight dwelling-houses ; that 
the agreement contained a proviso that the lease so agreed to be 
granted should be granted as soon as the said dwelling-houses 
should have been built, and also a proviso that if default should 
be made in completing within the time specified the agreement 
should become void and the said Boyd should be at liberty to 
re-enter upon and take possession of the said land ; that no dwelling- 
houses had been erected thereon; and that the female plaintiff 
was devisee of the reversion of the said land. The plaintiff claimed 
possession, arrears of rent, and mesne profits. 

Stokes, for the plaintiff :— The Master refused to allow judgment 
to be signed on the ground that the date of the agreement is 
wrongly stated in the writ. That is only a clerical error. It is 
submitted that this is a special indorsement within Order in., 
r. 6 (F). A notice to quit has been given to the defendant ; but 
the notice to quit in the rule perhaps refers only to tenancies 
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from year to year. This case, however, comes within the words 
against a tenant whose tenn has expired." 
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Mathew, J. : — ^The Master s decision was right, whatever the 
grounds of it were. The term in this case has come to an end by 
forfeiture. That is not within the rule. The rule is confined to 
the cases specified of a tenant whose term has expired or has been 
duly determined by notice to quit. 

Appeal dismissed. 

Solicitors for the plaintiff: Lethhridge & Prior. 
Solicitors for the defendant ; Lockyer & Dinn, 
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BiMKLL. 



(3.) DAUBUZ AND Othkbs v, LAVINGTON. 

SummoM under Order xir. — Action /or possesion "by Mortgagee against Mort- 
gagor — Attornment Clause. 

The writ of summons may be specially iDdorsed, imder Order m., r. 6 (F), in 
an action for possession by a mortgagee against a mortgagor, where, by a clause 
in the mortgage deed, the mortgagor has attorned tenant to the mortgagee. 

This was an appeal from the Master's order giving the defen- 
dant leave to defend under Order xiv. The question was whether 
the writ was specially indorsed under Order iii., r. 6. 

The indorsement on the writ was as follows : " The plaintiffs' 
claim is for possession of the freehold land and hereditaments 
known as the Twineham Grange Estate, containing together 
161a. 2r. 39p., or thereabouts, with the capital messuage, stables, 
cottages, bams, outhouses, and appurtenances situate in the parish 
of Twineham in the county of Sussex, which land and premises 
are on the tithe commutation map for the said parish numbered 
as follows," &c. ** The above described land and hereditaments 
were demised by the plaintiffs to the defendant by indenture of 
the 19th of December, 1881, at the rent there mentioned, subject 
to a proviso that the plaintiffs might at any time after the 25th 
of December, 1881, enter into and upon the said lands and here- 
ditaments, or any part thereof, and thereby or in any other way 
they might think fit determine the tenancy thereby created 

p2 



1884 
March 2S. 



V. 

Lavington. 
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DAUBua without giving to the defendant any previous notice to quit. The 
said tenancy of the defendant was duly determined by notice to 
quit and entry on the said lands and hereditaments on the 8th of 
February, i884,'' 

The action was brought by mortgagees against the mortgagor 
for possession. The mortgage deed was in the usual form, but 
contained an attornment clause in the following form : — ** Lastly 
the said mortgagees being in possession according to the true 
intent and meaning of the Bills of Sale Act, 1878, do hereby 
demise unto the said mortgagor the lands, hereditaments, and 
premises hereinbefore expressed to be hereby granted^ and the 
said mortgagor doth hereby attorn tenaut thereof to the. said 
mortgagees at the rent of 3601. per annum, being a fair and reason- 
able rent within the meaning of the said Act, to be paid in ad- 
vance half-yearly, on the 24th day of June, and on the 25th day 
of Decetnber in every year, the first of such payments to be made 
on or before the execution of these presents, and the next on the 
said 24th day of June, and so on thenceforth ; provided, never- 
theless, that the said mortgagees and the survivors and survivor 
of them, and the heirs of such survivor, their or his assigns, may 
at any time after the said 25th of December, 1881, enter iuto and 
upon the said lands and hereditaments, or any part thereof, and 
thereby, or in any other way they or he may think fit, determine 
the tenancy hereby created without giving to the mortgagor any 
previous notice to quit, and further, that nothing hereinbefore 
contained shall constitute the said mortgagees mortgagees in 
possession for any other purpose than the making of the above 
determinable demise, or subject them to any liability to account 
or other liability incident to the position of mortgagees in 
possession." 

The notice to quit mentioned in the indorsement was a notice 
to quit "forthwith." 

Scarlett, for the defendant: — This proviso is found in a docu- 
ment that is simply a mortgage-deed. If the relationship of 
mortgagee and mortgagor, and of landlord and tenant, were 
allowed to exist together, there would be conflicting interests. 
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It is submitted that the whole relationship of landlord and tenant Daubuz 
must exist in every respect to bring a case within Order iii., l^viJ'qton. 
r. 6 (F). Here the plaintiff is not really a landlord at all ; he is 
a mortgagee. The object of the attornment clause is only to 
farther secure the payment of interest. It is of no use at all * 
except for that purpose. Further, this is a forfeiture for non- 
payment of interest, not a tenancy duly determined by notice to 
quit. He cited West v. Fischer (a). 

Field, J. : — The best conclusion that I can come to is that this 
is a case within the words of Order in., r. 6 (F). I do not mean 
to say that it is a matter free from doubt. With regard to the 
case of Hobson y. Monk, (b), I have seen Mr. Justice Mathew, who 
says that he did not intend to lay down any general rale in 
deciding that case. What I have to decide is, whether this is an 
action for the recovery of land by a landlord against a tenant 
whose term has expired or has been duly determined by notice to 
quit. The argument is that in the present case the plaintiffs are 
not entitled to specially indorse their writ, and therefore are not 
entitled to this remedy under Order xiY. ; and I quite admit that* 
although there i9 no defence to the action, unless the case is 
brought within the words of sub-s. (F), the defendant is entitled 
to succeed on this summons. The principal relationship between 
the parties here is no doubt that of mortgagor and mortgagee. 
Now it very often happens that a mortgagee who is in possession 
does not get his interest. No prudent mortgagee advances his 
money with the immediate prospect of taking possession of the 
mortgaged property. As a rule he desires to get interest for the 
money he has lent. He therefore prefers property which is let to 
tenants, and which consequently gives him an additional security 
beyond the mere power of taking possession. In the present case, 
the mortgagee wanted to get, beyond the ordinary contract of 
mortgage, a substitute for the tenancy of a stranger. He there- 
fore required that the mortgagor should put himself in the position 
of a tenant. Then, on the 17th of February, interest being in 
arrear, notice to quit is given, and that not being complied with 
this action for possession is commenced. The question now is 

(a) 3 Ex. 216. / (h) W. N., 1884, p. 17. 



V. 

Layinoton. 
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""^AUBuz whether that is brought by a landlord against a tenant whose term 
has been daly determined by notice. I think that the fact that 
there exists a contract between these parties as between mort- 
gagee and mortgagor, does not prevent another contract being 
super-added as between landlord and tenant. The rent is to be 
identical with the interest, and the object of the attornment clause 
is no doubt primarily to secure payment of the interest ; while to 
secure possession, there is an express proyiso that the mortgagee 
may determine the tenancy without giving any notice to quit. 
It seems to me that, according to the construction contended for 
on behalf of the defendant, no effect whatever is to be given to 
this contract of tenancy. I cannot myself doubt that the mort- 
gagee is in this case a landlord, and that the mortgagor is his 
tonant ; and that the term has been duly determined by notice to 
quit. 

Order for judgment ; stay of execution for a week, pending an 
appeal. Costs in the cause. 

Solicitors for the plaintiffs : Hughes^ Masterman & Bew. 
Solicitor for the defendant : Frank Gherry. 

The defendant appealed to the Divisional Court (Lord Coleridge, L.C.J., and 
Cave, J.), who affirmed the above decision (a). JBobaon v. Monk (h) must, 
therefore, now be oonaidered to be overruled. 

5ee Pleading (4). Q.v.R. 

BFEGIFIO 

Goods, recovery of. See Execution (4). Corbett and 

Others v, Lewin and Another. 
» See Detention. Morgan v. 

Greatrex. 

BFEGIFTIVO 

Unperformed conditions precedent. See Pleading (2). 
Whiting v. East London WATERvroRKS Co. 

STATSMEHT OF OLAIX. 

See Pleading (I), (4), (9). Seligmann and Others v. 
Young. G. v. H. Parsons and Another v. Burton. 

(a) L. J. Rep. 53 Q. B. D. 283. (h) W. N., 1884, p. 17. 
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Common Law Pbooedure Act, 1854 (17 & 18 Vict. c. 125). 

S. 11. Wheneyer the parties to any deed or instrument in 
writing to be hereafter made or executed, or any of them, shall 
agree that any then existing or fdtore differences between them 
or any of them shall be referred to arbitration, and any one or 
more of the parties so agreeing, or any person or persons claiming 
through or under him or them, shall nevertheless commence any 
action at law or suit in equity against the other party or parties, or 
any of them, or against any person or persons claiming through 
or under him or them in respect of the matters so agreed to be 
referred^ or any of them, it shall be lawful for the Court in which 
such action or suit is brought, or a Judge thereof, on application 
by the defendant or defendants, or any of them, after appearance 
and before plea or answer, upon being satisfied that no sufficient 
reason exists why such matters cannot be or ought not to be 
referred to arbitration according to such agreement as aforesaid, 
and that the defendant was at the time of the bringing of such 
action or suit, and still is, ready and willing to join and concur in 
all acts necessary and proper for causing such matters so to be 
decided by arbitration, to make a rule or order staying all pro- 
ceedings in such action or suit, on such terms as to costs and 
otherwise as to such Court or Judge may seem fit: provided 
always, that any such rule or order may at any time afterwards be 
discharged or varied as justice may require. 



(1.) SMITH & Co. V. BRITISH MARINE MUTUAL INSURANCE igSS 

ASSOCIATION. Nw. 12. 



{Agreement to i'^er. 

An action will not he stayed upon the ground that there is an agreement to 
refer, if the party applying has obtained time to plead and is under terms to take 
short notice of trial. 

This was an action upon a policy of marine insurance; tne 
defence was that the ship was unseaworthy. 
A Master had stayed the action under s. 11 of the Common 
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Smith & Co. La^ Procedure Act, 1854, and the plaintiffs now appealed from 
bJtibb hisdeciBion. 

Marine 

I^S^^ TF. JB. Kennedy, for the plaintiffs :— The defendants having 
Association, applied for time to plead and agreed to take short notice of 
trial cannot avail themselves of this provision. 

Francis Tvmer, for the defendants, submitted that what had 
been done was not sufiScient to prevent the section applying. 

Field, J., held that the objection to the order staying the 
action was a good one. 

Appeal allowed ; costs, costs in cause. 

Solicitors for the plaintiffs : Venn dt Co. 
Solicitors for the defendants : Stocken dt Jupp. 



Obdeb XIX. 

3. A defendant in an action may set off, or set up by way of 
counter-claim against the claims of the plaintiff, any right or 
claim, whether such set-off or counter-claim sound in damages or 
not, and such set-off or counter-claim shall have the same effect as 
a cross action, so as to enable the Court to pronounce a final judg- 
ment in the same action, both on the original and on the cross 
claim. Bnt the Court or a Judge may, on the application of the 
plaintiff before trial, if in the opinion of the Court or Judge such 
set-off or counter-claim cannot be conveniently disposed of in the 
pending action, or ought not to be allowed, refuse permission to 
the defendant to avail himself thereof. 

1884 (2.) SPARTALI & Co. v. VAN HOORN and Another. 



Jan. 81. 



Agreement to refer — Staying Counier^daim. 

Where there is an agreement to refer the subject-matter of a counter-claim, the 
counter-claim will be stayed on the application of the plaintiff. 

This was an appeal by the defendants from the order of a 
Master stayiog a counter-claim. 
; The action was brought for the balance of the price of goods 
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8oId ; and there was a counter-claim for short delivery and defec- 
tive packing. The agreement between the parties upon which 
the counter-claim was based contained the following clause: — 
" Any dispute to be settled by arbitration." 

B. L. Mosdy, for the defendants : — The Master has stayed this 
counter-claim under s. 11 of the Common Law Procedure Act, 
1854. It is submitted that there is no power to stay a counter- 
claim under that section. The application under that section is to 
be made by the defendant^ and before plea or answer., A counter- 
claim is not a cross action. 

Hollams, for the plaintiffs, was not called upon. 

Mathew, J. : — I think that the Master was quite right. The 
Common Law Procedure Act must be read with the Judicature 
Act. By Order xix., r. 3, a counter-claim is to have the same 
effect as a cross action ; and I have no doubt that for this purpose 
it may be treated as a cross action. 

Appeal dismissed. Proceedings in action stayed, pending refer- 
ence of counter-claim. Costs reserved to be dealt with by the 
Master by consent. 

Solicitors for the plaintiffs : Hollams^ Son & Coward, 
Solicitor for the defendants : William Seek, 

In Aiki'Mon v. EUison (a), an application was made at Chambers by the 
defendant to refer a counter-claim under b. 11 of the Common Law Procedure 
Act, 1854. The application was refused by Lush, J., who said : ** The defendant 
is not the person sued as regards the counter-claim^ and the Conmion Law 
Procedure Act only gives the benefit of setting up an arbitration clause to the 
person sued." 

An action brought by esecutors before they have obtained probate will be 
stayed as vexatious: Tarn and Another v. Commercial Banking Co, of 
Sydney (6), reversing the decision of Field, J., at Chambers (c) and following 
Webb V. Adkins (d). 

Pending summons under Order xiv* See County Court 
Act, 1867. Smith v. Hurley. 
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Spabtau 
&Co. 

V. 

Van Hoobn. 



(a) W. N. 1875. p. 201. 
(6) 12 Q. B. D. 294. 



(c) W. N. 1884, p. 57. 

(d) 14 G. B. 401. 
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Pending summona under Order xiv. See Pleadiug (5). 

HoBSON V. Monks akd Another. 
Upon payment of debt and costs. See Execution (1). 

Pyman & Co. V. Burt, Boulton, and Another. 
On bankruptcy of defendant. See Judgment (2). 

Clifford and Another v. Budds and Another. 
Against lessee for breach of covenant. See Belief (1). 

Bond v. Fbeee. 
Against third party. See Third-party Procedure (6). 

Caisteb v. Chapman ; Holmes, third party. 

BTBixnroouT 

Interrogatories. See Discovery (13). Smith v. Beed 

AND Others. 
Betum to mandamus. See Mandamus. Beg. v. Ches- 

hunt Local Board. 
Pleadings. See Pleadings (2), (3), (7), (9). Whiting 

V, East London Waterworks Co. Smith & Co. v. 

British Marine Mutual Insurance Association. 

Copley v. Jackson & Co. (No. 2). Parsons and 

Another v. Burton. 

subfceva, 

Power of arbitrator to issue. See Arbitrator. Boonet 
V. Whiteley. 

BUBSTITUTJU) SEBVIOB. 

Order IX. 

2. When service is required the writ shall, wherever it is 
practicable, be served in the manner in which personal service is 
now made, but if it be made to appear to the Court or a Judge 
that the plaintiff is from any cause unable to effect prompt 
personal service, the Court or Judge may make such order for 
substituted or other service, or for the substitution for service of 
notice, by advertisement or otherwise, as may be just 

7. Where one person carrying on business in the name of a firm 
apparently consisting of more than one person shall be sued in 
the firm name, the writ may be' served at the principal place 
within the jurisdiction of the business so carried on upon any 
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person having at the time of service the control or management 
of the business there; and such service^ if sufficient in other 
respects, shall be deemed good service on the person so sued. 

SHILLITO AND Anothkb v. CHILD & COMPANY. 1883 

Dee. 5." 
Person sited in Firm Name — No Person having Control of Business, ' 

Where a person carries on business and is sued in the name of a firm, but 
neither the defendant nor any person having control or management of the business 
can be found, there is power to order substituted service of the writ of summons. 

This was an ex parte application, on appeal from the Master's 
refusal to order substituted service of a writ. The Master had 
indorsed the summons as follows: — ^'Defendant being a firm, 
writ must be served as directed by Order ix., r. 7." 

It appeared from the affidavit in support of the application 
that the defendant carried on business in the name of Child & Co. ; 
that the only persons who could be found at the defendants' 
place of business were a man, who said he had nothing to do with 
the business, and a lad, who said he was a clerk ; that there was 
no person having control or management of the business there ; and 
that the place of residence of the defendant could not be ascertained. 

It was urged, in support of the application, that, in the case of 
a defendant who carried on business under a partnership name, 
substituted service of the writ might be ordered under Order ix., 
r. 2, wherever the plaintiff was from any cause unable to effect 
prompt personal service upon the defendant or upon any person 
having at the time of service the control or management of the 
business. 

Field, J., held that there was power to order substituted 
service under r. 2 of Order ix. in the case of a person sued in the 
name of a firm, when no person having control or management 
of the business could be found, and allowed the appeal. The 
summons was referred back to the Master to consider whether the 
affidavit was sufficient. 

Solicitors for the plaintiff : Pitman <& Son, for Brown, Wilkin, 
(& Scott, Wakefield. 
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Parties. See Third-party Procedure (4). Bell & Co. 
V. Von Dadelszen. 

SUIOEAST JUDOXEHT 

In interpleader. See Interpleader (1). Westebman v. 

Bees ; Jones, claimant 
Against third party. See Third-party Procedure (4), 

(6), (7), (9). Bell & Co. v. Von Dadelszen. 

Caister v. Chapman ; Holmes, third party. Borough 

AND Another v. James; Hickman, third party. 

Gloucestershire Banking Co. v. Phillipps and 

Another ; Creagh, third party. 



snxxom 



Or motion. See Admissions (2). Padgett v. Binns. 
Under Order xiv., good cause for not remitting to 

County Court. See County Court Act, 1867. Smith 

v. Hurley. 
, re-hearing of. See Judgment (1). 

Wagstafp and Another v. Jacobowitz. 

, examination of parties upon. See 



Judgment (3). Millard v. Baddeley and Others. 

pendency of. See Pleading (5). 



HoBSON V. Monks and Another. 

service of. See Service (5). 



Jiminez & Sons v. Owen. 

Service of, out of the jurisdiction. See Service (6). 
Van der Kan & Deitizsman v. Ashworth & Co. ; 
Begulateur Eabrik Germania, claimants. 

For Third-party directions. See Third-party Procedure 
(4), (6), (6), (7), (8), (9), (11). Bell & Co. v. Von 
Dadelszen. Jacobs Hart & Co. v. Brown and 
Another; Godsell, third party. Caister v. 
Chapman; Holmes, third party. Borough and 
Another v. James; Hickman, third party. Jones 
V. Arthur Elderton ; Anna Elizabeth Elderton, 
third party. Gloucestershire Banking Co. v. 
Phillipps and Another; Creagh, thhrd party. 
Flower v. Todd and Another. 
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Action against* See Third-party Procedure (8). Jones 
t;. Arthur Elderton ; Anna Elizabeth Elderton, 
third party* 

BUKViVAL 

Of action. See Execution (3). Thomas Davis & Son 
V. Andrews. 

TAXATIOV or C08T8. 

See Costs (8), (9), (10). Dblaroque Vi S. S. Oxenholme 
& Co. Picasso v. Trustees of Maryport Harbour. 

Ross V. ASHWIN AND ANOTHER. 

See Execution (2). Harris v. Jewell and Another. 
See Payment into Court. Crosland v. Routledge. 
Direction for payment of gross sum in lieu of. See 
Costs (4). Bye v. Kirby. 

TSIJEPSOHE 

Cable. See Injunction. Attenborough & Son v. 
London, &c. Telephone Co. 

TsvAirr, 

Action against. See Specially indorsed Writ (1), (2), 
(3). Burns v. Walford. Manserqh and Wife v. 
BiMELL. Daubuz and Others V. Layington. 



Upon which relief from forfeiture granted. See Relief (1). 
Bond v. Freke. 

THIBB-PABT7 PSOCEDUBS. 

Order XVI. 

48, Where a defendant claims to be entitled to contribution, or 
indemnity over against any person not a party to the action, he 
may, by leave of the Court or a Judge, issue a notice (herein-after 
called the third-party notice) to that effect, stamped with the 
seal with which writs of summons are sealed. A copy of such 
notice shall be filed with the proper officer and served on such 
person according to the rules relating to the service of writs of 
summons. The notice shall state the nature and grounds of the 
claim, and shall, unless otherwise ordered by the Court or a ' 
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Judge, be served within the time limited for deliyering his 
defence. Such notice may be in the form or to the effect of the 
Form No. 1 in Appendix B. with such yariations as circumstances 
may require, and therewith shall be served a copy of the state- 
ment of claim, or if there be no statement of claim, then a copy 
of the writ of summons in the action. 



1884 (I.) FINLAY & Co. v. SCOTT & SON. 

Jan, 10. 



Notice — Claim to Indemnity — Identical Contracts — Plaintiff*s Bight of Appeal 

against Leave to serve. 

Where goods are purchased to fulfil a contract of sale and the two contracts 
are in the same terms, if the ultimate purchaser brings an action on account of 
the defective condition of the goods against his vendor, the defendant has a 
claim to indemnity, within Order xyl, r. 48, against the original vendor. 

It is a reasonable course for a Master to decline to give leave to serve a third- 
party notice in the absence of the plaintiff. If he is present he is entitled to 
appeal against an order giving such leave. 

This was an appeal by the plaintiffs from an order of the 
District Begistrar of Manchester, giving the defendants leave to 
issue and serve a notice upon Messrs. Dodd & Atkinson, claiming 
indemnity over against them, pursuant to Order xvi., r. 48. 

The action was brought for damages for false representation 
and breach of warranty on the sale to the plainti£& by the defen- 
dants of fourteen carding engines. The carding engines in question 
were bought by the defendants from Dodd and Atkinson, and 
sent by the latter, at the request of, and without inspection by 
the defendants, direct to the plaintiffs at Bombay, in performance 
of a contract between the defendants and the plaintiffs identical 
in its terms with that between the defendants and Dodd & 
Atkinson. When the machinery arrived at Bombay, it was 
alleged not to be in accordance viith the description in the 
contract, and the present action was brought. Upon the defen- 
dants applying to the District Begistrar for leave to serve the 
notice of indemnity, he declined to give leave in the absence of 
the plaintiffs. Notice of the application was accordingly served 
upon the plaintiffs ; and, after hearing them, the Begistrar made 
the above order. 
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ChanneUy for the plaintiffs : — Order xvi., r. 48, takes the place Fujlat & Oo. 
of the rescinded Order xvi., r. 17. Under the rescinded rule, soopp^soh* 
this order might have been made, because under that rule a third 
party might be brought in when the defendant was entitled to 
any remedy or relief against him, or where for any cause it 
appeared desirable that a question should be determined as 
between plaintiff and defendant and the third party. All those 
words are now left out ; and the present rules confine the right to 
cases of contribution or indemnity. This is neither. It is clearly 
not contribution. It is said that it is a case of indemnity ; but 
by selling a man goods, you do not undertake to indemnify him 
against all the consequences that may follow from his selling 
those goods to a third party. 

Asplandy for the defendants : — First, the plaintiffs should not 
be heard at this stage* The third party may never appear. He 
would then be bound, and the plaintiffs are not at all injured. The 
plaintiffs should only come here upon the summons for directions 
under Order xvi., r. 52. 

[Pearson, J. : — That applies where the order has been obtained 
ex parte. Here the Begistrar has, in his discretion, refused to 
make the order ex parte, and has made it only after notice to 
the plaintiffs and their being heard. That being so, the plaintiffs 
are entitled to appeal against the order for leave to serve the 
notice.] 

Secondly this is a case of indemnity. The defendants have an 
order for certain articles, describing them, and they copy that 
description and send it to a third party, who supplies the articles 
to carry out the order, and the articles do not answer the 
description. . Can it be said that that is not a case for in- 
demnity ? 

He cited Hornby v. Cardwdl (a). 

Pearson, J. : — I shall affirm the Registrar's order. I think 
that this is a case which really comes within the words of the 
rule, and that it is a claim to indemnity against a person not a 
party to the action. There are two contracts here ; but it is 

(o) 8 Q. B. D. 329. 
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FiNLAY & Go. apparent that whatever would be the result of an action on one 
Bcx)tt'&Son. contract would be the result of an action on the other. The 
whole scope of these rules as to third-party procedure shews 
that that is the case to which they are intended to apply, I 
think it is plain that this is purely a case of indemnity. The 
District ^Registrar was quite right, therefore. I will only add th^it, 
as at present advised, I think that it is an extremely reasonable 
course for a Master, District Begistrar, or Chief Clerk, to decline 
to make the order for leave to serve a notice upon a third party 
in the absence of the plaintiff, and to direct that he should be 
served with notice of the application ; and that, if the plaintiff 
does appear and oppose the order being made, he has a perfect 
right to appeal against the order. It seems to me to be a saving 
of expense, to be reasonable, and. to be a course by which the 
question may be decided as well as it could be under the summons 
for directions. 

Appeal dismissed ; defendants' costs in any event. 

Solicitors for the plaintiffs: Cimliffe^ Beaumont, & Davenport, 
agents for Cunliffe, Leaf, & Co,, Manchester. 

Solicitors for the defendants : Peacock & Oracle, Manchester. 

This decision would probably not now be supported. The effect of recent 
cases is that notice can only be served upon a third party, under Order xvi., 
r. 48, when he is under a contract, express or implied^ to indemnify the 
defendant. The fact that the defendant has a right of action against some other 
person in respect of the same matter as that for which he himself is sued, and 
that the damages may probably be the same in both cases, is no longer sufficient 
to entitle him to bring in such person as a third party. In Fonti/ex v, Foord ; 
Mead, third 'party (a), the plaintiff sued the defendant for breach of a covenant 
to repair contained in a lease of a dwelling-house for a term of twenty-one years 
from Michaelmas, 1861. The defendant had sub-let the house for the remainder 
of the term from Midsummer, 1869, the sub-lease containing a covenant to 
repair in the same terms as the covenant in the original lease. Leave to serve 
the sub-lessee with a third-party notice was refused by Field, J., at Chambers ; 
but his decision was reversed by a Divisional Court. Upon the defendant's 
again appealing, however, to a Divisional Court (Pollock, B., and Lopes, J.) from 
the refusal of Field, J., to give directions as to the trial of the question between 
the defendant and the third party, it was held that the case was not one of a claim 
for contribution or indemnity within the rules as to third-party procedure, and 

(o) 12 Q. B. D. 152. 
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that DO directions should be given, the main ground of the decision being that 
the terms of the respective covenants to repair must be construed with reference 
to the age and character of the premises at the time of the demise in each case. 
In Cation v. Bennett (a\ which was an action for specific performance of a con- 
tract to purchase property, the defence was that an advertisement had stated that 
the whole of the purchase-money could remain on mortgage. The reply denied 
that the plaintiff liad given any authority to insert the advertisement. The 
defendant applied to serve the auctioneer, who was bis co-defendant, with a 
notice claiming indemnity against all loss occasioned to the defendant in 
consequence of the advertisement. Kay, J., refused the application, upon the 
authority of Fonti/ex v. Foord (b) ; but said that he did so with reluctance, as he 
was unable to see that there would be any evidence required upon the issues 
between the co-defendants other than that which would necessarily be given on 
tbe issues between the plaintiff and the defendants. 

The latest case on the point is Speller v. Bristol Steam Navigation Co, (c) 
which came before the Court of Appeal on the 7th of May. The action was 
brought by the owner of goods for damage that they had sustained through the 
unseaworthiness of the defendants' vessel ; and the defendants sought to serve one 
Aitkin, who was resident in Scotland, with a third-party notice on the ground 
that the vessel was his, and they had chartered it from him with a warranty 
of seaworthiness. The Divisional Court held that leave could not be given to 
serve a third-party notice out of the jurisdiction imder Order XL, r. 1 (G) (d)^ 
where the third party is ordinarily resident in Scotland. When the case came 
before the Court of Appeal (Brett, M.B., Bowen and Fry, L.JJ.), they desired 
that tbe question whether it came within the rule at all should be first argued, 
which was accordingly done. In the result it was held that there was no 
contract, express or implied, by Aitkin to indemnify the defendants, and that, 
therefore, the case did not come within the new rule. Their Lordships eiprossed 
their concurrence in the decision in Ponti/ex v. Foord (6). 



(2.) HUTCHISON v. COLORADO UNITED MINING COMPANY. jgg^ 

Feb, 12. 
Notice — Service out of the Jurisdiction — Action against Company to put Share- ' 

holder* s Name on Register— Claim of Third Party as Trantferee — " Con- 

tribution or Indemnity.*^ 

Where a proposed third i*arty resides out of the jurisdiction and giving leave 
to serve him would delay the plaintiff for three months, leave will be refused. 

This was an application by the defendants for leave to serve a 
third-party notice under Order xvi., r. 48, out of the jurisdiction. 
The application was originally made ex parte ; but by direction 
of the Judge it had been adjourned for the attendance of the 
plaintiff. 

(a) 50 L. T. Rep. 383. (o) 13 Q. B. D. 96 : 50 L. T. Rep. 419. 

(h) 12 Q. B. D. 152. (d) See p. 199, ante. 
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The action was brought to compel the defendants to register 
the plaintiff as the owner of certain shares. The defendants had 
received notice from a person resident at Colorado not to register 
the plaintiff^ as the shares in question had been transferred to 
him. 

Tindal Atkinson, for the plaintiff: — The plaintiff shews a primd 
facie title to be put on the register, and ought not to be delayed 
or to incur costs by the issuing of this notice. The defendants 
shew no ease for a claim for indemnity or contribution. 

It was contended for the defendants : — The plaintiff claims to 
be put on the register as the owner of these shares, and the pei-son 
that the defendants seek to serve with a third-party notice says 
that he shall hold the defendants liable in damages if they comply 
with that claim. He should therefore indemnify the defendants 
in respect of any damages that they may have to pay to the 
plaintiff if it is found that the plaintiff is the owner of the shares 
The question is really one between the plaintiff and the third 
party, and the defendants ought to be protected. 

Mathew, J. : — This is not an application for leave to interplead ; 
and I doubt whether it is a claim for indemnity within the rule 
as to a third-party notice. But if it is within the rule I cannot 
make the order in this case against the wish of the plaintiff, as it 
would be tying up his action for three months. Whether the 
defendants can interplead is a matter about which I express no 
opinion. 

No order, without prejudice to an application by the defendants 
for leave to interplead. 

Solicitors for the plaintiff: Miller <& Miller. 
Solicitors for the defendants : Q. 8.dt JET. Brandon. 

The Divisional Court have decided in Speller v. Bristol Steam Navigation Co. 
that there is no power to give leave to serve a third-party notice, under Order xi., 
r. 1 (G)^ upon a defendant who is domiciled in Scotland (a). The case went to 
the Court of Appeal, but was decided on another ground, no opinion being 
expressed on the ix)int. 

(a) 13 Q. B. D. 96; 50 L. T. Rep. 400. 
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Leave to serve a third party notice nnder the circumstances of this case could 
clearly not now he given, even if the defendant was within the jurisdiction, as 
there is no contract to indemnify, within the judgment of the Court of Appeal, 
in Spdler v. Bristol Steam Navigation Co, (a). 



Order XVL 

50. Where a third party makes default in entering an appear- 
ance in the action, in case the defendant giving the notice suffer 
judgment hj default, he shall be entitled at any time, after satis- 
faction of the judgment against himself, or before such satisfaction 
by leave of the Court or a Judge, to enter judgment against the 
third party to the extent of the contribution or indemnity claimed 
in the third-party notice : provided that it shall be lawful for the 
Court or a Judge to set aside or vary such judgment upon such 
terms as may seem just 

54. See p. 288, post. 



(3.) JABLOCHKOFF ELECTRIC LIGHT COMPANY v. McMURDO ; 1884 

WHITEHALL, Thibd Party. March 28. 



Payment by Third Party to Plaintiff — Dtfendanfa Costs, 

Where a person served with a third-part^ notice does not enter an appearance 
in the action, but, without the knowledge of the defendant, pays the plaintiff the 
amount claimed, he may be ordered to pay the defendant's costs of the action. 

This was an application by the defendant for an order for pay- 
ment by the third party of the amount paid by the defendant as 
the costs of defending the action. 

The action was brought for the recovery of unpaid calls on 
shares formerly held by the defendant in the plaintiff company. 

The defendant, by leave, served Whitehall, who was the trans- 
feree of the shares, with a third-party notice claiming to be 
indemnified by him against all liability in the action. 

Within a few days from the service of the third-party notice, 
Whitehall paid the plaintiff company, without the knowledge of the 
defendant, the amount for which the action was brought. Whitehall 
entered no appearance in the action. 

(o) 13 Q. B. D. 96 ; 50 L. T. Rep. 419. 

Q2 



^ 
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jj^jjQomm In support of the application^ Order xvi., r. 50, was referred to. 

SgtoCo. ^* ^^ contended on behalf of the third party that the defen- 

V* dant was not entitled to defend the action and charge the third 

MoMcBDO; 

Whitehall, party with the costs of doing BO9 as an agent who had defended 
an action could not maintain an action against his principal for 
the costs incurred in doing so : CHUett v. Bipon (a). 

Field, J., ordered that the third party should pay the defen- 
dant's costs of the action. 

Solicitors for the defendant : W. JS, Smith <& 8on. 

In such a case, leave to serve a third-party notice can still be given, as there 
is an implied contract hj the transferee of shares to indemnify the transferor 
against liability for calls. 

Order XYI. 

52. If a third party appears pursuant to the third-party 
notice, the defendant giving the notice may apply to the Court or 
a Judge for directions, and the Court or Judge, upon the hearing 
of such application, may, if satisfied that there is a question proper 
to be tried as to the liability of the third party to make the 
contribution or indemnity claimed, in whole or in part, order the 
question of such liability, as between the third party and the 
defendant giving the notice, to be tried in such manner, at or after 
the trial of the action, as the Court or Judge may direct ; and, if 
not so satisfied, may order such judgment as the nature of the case 
may require to be entered in favour of the defendant giving the 
notice against the third party. 

53. The Court or a Judge upon the hearing of the application 
mentioned in rule 52, may, if it shall appear desirable to do so, 
give the third party liberty to defend the action, upon such terms 
as may be just, or to appear at the trial and take such part therein 
as may be just, and generally may order such proceedings to be 
taken, documents to be delivered, or amendments to be made, and 
give such directions as to the Court or Judge shall appear proper 
for having the question most conveniently determined^ and as to 

(a) Moo. & M. 406, cited in Ghitty on Contracts, 4th ed^ p. 460. 
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tbe mode and extent in or to which the third party shall be bound 
or made liable by the judgment in the action. 



(4.) BELL & Co. V. VON DADELSZEN ; WEAGER & Co., Thibd Pabties. 188S 

2)00.8. 

Directiom — Judgment cu letween Drfendant and Third Party, 



Upon a summons for third party directions, where the defendant admits his 
liability to the plaintiff, but says that the third party is liable to indemnify him, 
if the Judge is of opinion that there is a question as to the third party's liability, 
he should not be substituted as defendant, but the plaintiff should have judgment 
against the original defendant, who should be left to bring his action against the 
third party. 

This was a summons for directions by the defendant^ who had 
given a third-party notice. The Master had substituted the third 
party for the defendant. The action was brought for breach of 
contract in delivering iron that was not Swedish. The defendant 
had obtained the iron from Weager & Co. and brought them in as 
third parties. 

Weager & Co. had made a claim in respect of this and other 
iron against a fourth party and had been paid. 

Channell, for the derendant^ now asked for judgment against the 
third party under the last words of r. 52 of Order xvi. 
BameSy for the third party. 

Field, J.: — I see no reason why the third party should be 
forced as defendant upon the plaintiff, when the present defendant 
admits his liability. Under the circumstances of this case I cannot 
say that I am satisfied that there is no question to be tried as to 
the liability of the third party, and cannot, therefore, order that 
tiie defendant have judgment against him under r. 52 of Order xvi. 
Tt is doubtful whether I could, under any circumstances, give a 
summary judgment under this rule against a third party, where 
the claim was for unliquidated damages; it probably only applies 
in cases of liquidated demands, by analogy to the case of a plaintifif 
seeking judgment under Order xiv. 

No directions, defendant consenting to judgment, as between 



230 



REPORTS IN CHAMBERS. 



1883 



Bell & Qo, 
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Dadelszen; 

Weaoeb 

&Co. 
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himself and the plaintiff. Fresh action to be commenced against 
third party. 

Solicitors for the defendant : Nicol, Son, & Jones, 
Solicitors for the third party : W. A. Crump & Son. 

Leave to serve a third-party notice would not now be given in such a esse, as 
there is no Gcmtract to indemnify. 

Field, J , subsequently held that directions sBould be given for the trial of the 
question between the defendant and the third party, although judgment had 
been signed against the defendant (a). 



1884 
Jan, 25. 



(6.) JACOBS^ HART & Co. v. BROWN and Another ; GODSELL, Third 

Party. 

Directions — Notice — Claim to Indemnity — Contracts of Sale and Re-sale. 

Where goods are purchased to fulfil a contract of sale and the two contracts 
are in the same terms, if the ultimate purchaser brings an action on account of 
the defective condition of the goods against his vendor,, the defendant has a 
claim to indemnity, within Order xvi., r. 48, against the original vendor. 

This was a summous for directions mider Order xvi., r. 52. 

The action was brought for breach of a contract by the defen- 
dants to sell to the plaintiffs fifty quarter-casks German spirit, 
pure white, 65 to 68 at Is. 5^d. per proof gallon f. o. b. ship at 
Hamburg for shipment to Australia. Good casks for export. Cash 
less discount for two months at five per cent, per annum. The 
alleged breach was short delivery through the leaky and defective 
condition of the casks. To fulfil their contract with the plaintiffs 
the defendants had purchased from one F. H. Godsell fifty quarter- 
casks of spirits about sixty-eight over proof at Is. 4d, per proof 
gallon free on board in Hamburg ; good sound casks fit for export. 
The defendants had applied for leave to serve a third-party notice 
upon Godsell, and on the hearing of that application the plaintiffs 
had appeared and objected to leave being given ; bat the order 
had been made, and Godsell served with a notice that the defen- 
dants claimed to be indemnified by him against liability in respect 
of the contract or any breach thereof. 

(a) See Gloucestershire Banking Co. v. PhilHppSf and Flower v. Toddy posiy 

pp. 236, 240. 
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Bray, for the third party, Godsell :— There may be a common Jaoow, 
question to be tried here, which would have brought the case ^^^ 
within r. 17 of the former Order xvi., but that rule has now gone goSSL 
altogether. The new r. 48 of Order xvi. is confined to cases of ThibpFabtt 
contribution or indemnity, and it is submitted that the case of a 
sale and re-sale is neither. Godsell has not agreed to indemnify 
the defendants. He swears that he had no notice of any sub-con- 
tract. The damages would be different here, between the plaintiffs 
and defendants, and between the defendants and the third party* 
It is submitted that the defendants' claim to indemnity must cover 
the whole of the plaintiffs' claim. The new Bales intended that 
only the simple case should now be tried where the whole ques- 
tion between the plaintiff and defendant and between the defen- 
dant and third party, is one and the same. He cited Schneider v« 
Bait (a). 

L. E. Pylce, for the defendants : — One of the defendants swears 
that he told Godsell of the sub-contract. 

Home Payney for the plaintiffs, did not object to directions 
being given. 

Mathew, J. : — The third party represented to the defendants 
that what was sold by him to them was of a certain quality, and 
the defendants represented it to be of the same quality when th^y 
resold it to the plaintiffs. That is a ground for a claim for indem- 
nity. All that is necessary is that the defendants should have a 
hona fide (A}x\m for indemnity against the third party. It need not 
go to the whole of the plaintiffs' claim against them. Indenmity 
is claimed here with respect to the condition of the casks at Ham- 
burg. I think that the third party can only be bound as to the 
question of the eonditi* n of the casks. 

Order : — Third party to be at liberty to attend the trial, and 
take such pai-t therein as he may be advised upon the questions, 
as to whether the casks were good sound casks, fit for export at 
Hamburg, and as to the damages in respect of the breach, and 
be bound in respect of those matters by the judgment in the action 

(a) 8 Q. B. D. 152; L. J. Rep. 50 Q. B. 525. 
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Jacobs^ whether he attend or not. Costs reserved for the Judge at the 
Habt,&Co. trial 

G0D8ELL, Solicitor for the plaintiffs : jET. Montagu. 
Thibd Party. Solicitors for the defendants : Ellis, Son, & Crossjield. 

Solicitor for the third party : B. Plews. 

Upon appeal by the third party, this case was affirmed by the Diyisional 
Court, who added to the order a direction that the question of Godsell's liability 
to indemnify the defendants should be decided at the trial (a). The Court of 
Appeal have, however, decided that there is no power to give leave to serve a 
third-party notice, except upon a person who has contracted to indemnify the 
defendant (b), 

1884 (e.) CAISTER v. CHAPMAN; HOLMKS, Third Party. 
Jan, 80. 
Directiona — Judgment ctgainst Defendant wider Order xiv, — Judgment refuted 

against Third Party — Stay of Proceedings, 

When judgment has been signed against a defendant, and the Judge is of 
opinion that there is a question to be tried between the defendant and the thiixl 
party, no directions will be given, but defendant will be left to bring liis action. 

This was a summons by the defendant, referred by Master 
Gordon to the Judge, for leave to sign judgment against the third 
party in the action, or in the alternative for directions under 
Order xvi., r. 52. 

The action was brought upon a bill of exchange, drawn in June 
and due in December, 1883, by the holder against the acceptor. 
The defendant applied for and obtained leave to senre a third- 
party notice upon Holmes on the ground that he accepted the bill 
in question for the accommodation of Holmes. After service of the 
notice, but before appearance by the third party, the plaintiff 
obtained judgment against the defendant upon a summons under 
Order xiv. The third party was not aware of this, and subse- 
quently appeared pursuant to the notice. 

W. Baker, for the defendant : — ^By Order xvi., r. 52, the Judge, 
if not satisBed that there is any question to be tried as to the 
liability of the third party, may order judgment to be entered for 

(a) L. T. J., June* 1884, p. 160. 

(6) SpeUer v. Bristol Steam Navigation Co., 13 Q. B. D. 96 ; 50 L. T. Rep, 419. 
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the defendant as against him. There is no question to be tried Gaiotib 
here. Judgment has been signed against the acceptor, and it is QfULnux • 

clear law that Holmes, for whose accommodation the bill was admit- ^ HoLMBi, 

Tbibd Party. 

tedly accepted, is bound to indemnify him. The defendant states 
in his affidavit that in his belief the third party has no defence to 
the claim. 

F. C. WUlis, for the third party. Holmes : — At the time that 
Holmes appeared, no action was in existence, as judgment had 
then been signed by the plaintiff. Further, Holmes has a counter- 
claim against the defendant for not carrying out tlie arrangement 
between them, he giving a cheque which was dishonoured, in 
consequence of which cheques which Holmes had given to the 
plaintiff were dishonoured, and this bill was then handed over by 
Holmes to the plaintiff. All that Holmes has had for this bill is 
a dishonoured cheque. 

Mathew, J. : — I think that, Holmes having entered an appear- 
ance, there is power to deal with this application. The question 
is whether ne shews such facts as entitle him to defend. I think 
that he does ; and I, therefore, refuse to give the defendant leave 
to sign judgment against him. The summons asks in the alterna- 
tive for directions. It was not intended by these rules that an 
action should go on to trial as between the defendant and third 
party when the question between the plaintiff and the defendant 
has been determined. What was meant was that the question 
between the defendant and the third party should be determined 
at the trial of the question between the plaintiff and the defendant. 
That cannot be done here, because there will be no trial between 
the plaintiff and the defendant I do not think that it would be a 
convenient course to order this action to proceed between the defen- 
dant and the third party, and I shall, therefore, give no directions. 

Ko order as to judgment. Order that proceedings against third 
party shall be stayed, without prejudice to an action by Chapman 
against Holmes. 

Solicitors for defendant : Burn & Berridge, 
Solicitors for the third party : O'Kelhj dt Botven. 

But sec Flower v. Todd, post, p. 240. 
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1884 (7.) BOROaaH AND Anothbb v. JAMES; HICKMAN^, Third Pabtt. 

Feb. 4t. 

Directions — Judgment signed against Defendcmt under Order XJtr. — Covenant by 

Third Farty to indemnify^Hight of Third Party to rely on CowUer-daim. 



Where judgment under Order xiv. has been signed agaiiift a defendant whom 
a third party has oovenauted to indemnify, it is qoite sufficient to prev^ent an 
order for judgment against the third party that he has a counter-claim against 
the defendant. 

« 

This was a summons by the defendant for directions under Order 
XVL, t. 52, referred by the Master to the Judge. A summons by 
the plaititiffs for judgment under Order xiv., was also referred, to 
be heard at the same time. 

The action was brought by mortgagee against mortgagor to re- 
cover 800Z. principal and interest due on a mortgage of certain 
houses. The defendant had soli the equity of redemption of the 
houses to Hickman, who covenanted to indemnify him against the 
principal and interest and against all actions, etc., on account of 
the same. The defendant had obtained leave to serve and had 
served Hickman with a third-party notice. 

(7. jff. Anderson, for the defendant : — The third party has no 
defence against the defendant's claim for indemnity, and the defen- 
dant is, therefore, entitled to judgment against him under the last 
words of Order xvi., r. 52. The third party in his affidavit alleges 
that he paid more for the property than it was really worth, and that 
it was arranged between his agent and the defendant without his 
knowledge that part of the price which he paid should be retained 
by his agent. He does not allege fraud on the part of the defen- 
dant. As he does not deny his liability to indemnify the defendant, 
it is submitted that he cannot set up this shadowy counter-claim 
in this action. At all events the counter-claim goes only to a part 
of the sum claimed. 

Lamaisony for the third party : — The third party does in eflFect 
allege that a fraud has been practised upon him by the defendant. 
His allegation is that he has been tricked out of the difference 
between 80Z. and 67Z. upon each of the twenty-one houses. 
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If ATHEW, J. : — The defeadant asks me to say that the third bobougu 
party shall bq bound by the judgment that is to be signed against j^Jj^^ . 
him. I think that he ought not to be so bound. That the third Hickman, 
party has a connter-claim against the defendant is quite sufficient 
to prevent my ordering judgment to be signed against him fur any . 
sum. The third party was unaware that a part of the price of 
these houses was not paid to the defendant. Whether that is a 
defence or not, the question must be tried. But the plaintiffs must 
not be prejudiced ; and they must have leave to sign judgment 
against the defendant. As to what directions should be given, I 
think that the most convenient course is to give none, but to set 
aside the third-party notice, without prejudice to an action by the 
defendant against the third party, unless both parties consent to 
an issue. 

Order for judgment against defendant. By consent^ issue to be 
tried between defendant and third party as to question of liability 
to indemnify under covenant, and as to any counter-claim third 
party may have against defendant arising out of matters referred 
to in third party's affidavit. Issue to be prepared by defendant, 
and served within fourteen days. Liberty to apply. Costs of 
third-party proceedings to be costs of issue. Other costs reserved. 

Solicitors for the plaintiffs : Lambert, Fetch & Shakespear. 

Solicitor for the defendant : /. E. Shaw, 

Solicitors for the third party : WUde, BergeTy & Moore. 



(8.) JONES V, ARTHUB ELDERTON ; ANNA ELIZABETH ELDERTON, 1884 

Thibd Party. Feb. 8. 



Directions — Contribution bettoeen Sureties — Husband and Wife, 

A married woman having no separate estate cannot be brought in as a third 
party by her husband. 

This was a summons for directions under Order xyi., r. 52, on 
appeal by the defendant from the order of Master Dodgson that 
the action should proceed between the original parties only, and 
that the order giving leave to serve the third party and her 
appearance be set aside. 
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Jones The action was brought to recover money paid by the plaintiff 

Abthub ^ surety for the defendant under a mortgage deed. The defen* 

Eldibtok : (Jant had by leave served a third-party notice upon Anna Elizabeth 

Elizabeth Elderton, his wife, claiming to be indemnified by her against 

Thibd Pabtt. liability under the mortgage on the ground that he was a party 

thereto only as her surety. 

jP. Whinney^ for the defendant : — ^The mortgage deed was en- 
tered into upon the marriage of the defendant to the third party ; 
and the defendant was a party to it only for the purpose of joining 
as surety in a covenant for payment of principal and interest and 
of assenting to the disposal by his intending wife of her interest 
in the property thereby mortgaged. The plaintiff^ who is the 
mother of the third party, joined with the third party in mort- 
gaging their property for the purpose of making a settlement 
upon her. The third party should, therefore, be bound by the 
judgment in this action. 

H, D. Oreene, for the third party : — The Master thought that a 
married woman having no separate estate could not be brought in 
as a third party by her husband. 

Mathew, J. : — The Master was quite right, and this appeal must 
be dismissed. 

Appeal dismissed ; plaintiff's costs in any event. Costs of third 
party not provided for by Master to be paid by the defendant. 

Solicitor for the third party : W. H. Phelan. 
Solicitors for the plaintiffs : Phelps, Wbodforde & Co. 
Solicitors for the defendant : Guy & Co. 



18S4 (9.) GLOUCESTERSHIRE BANKING COMPANY v. PHILLIPPS and 

Marefi 5. Anothbb ; CREAGH, Third Party. 



Directions — Action stayed upon Payment into Court by Defendant — Subsequent 
Judgment against Third Party — Married Woman. 

Upon a summons for third-party directions by the defendant, if the third 
Xiarty suggests no defence, an order for judgment against him may be made, 
although the action has been stayed as between the plaintiff and defendant. 
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The order for judgment may be made although the third party is a married Qi^uotstib* 
woman, bat will thea be limited to any separate estate that she may have, free bhibe Bakk- 
from restraint on anticipation. ™^ CJompabt 

Phillipps; 

This was an application by the defendants for directions as to thSd^abty. 
the trial of the question between them and the third party or for 
judgment against the third party, under Order xvi., r. 52. 

The action was brought against the defendants, as executors of 
C. B. Phillipps, upon a guarantee given by him on the 5th of July, 
1882, to the plaintiff company for 800Z. and interest, in respect of 
Mrs. Greagh's banking account. The defendants served a third- 
party notice upon Mrs. Creagh, claiming to be indemnified by her 
against all liability under the said guarantee on the ground that 
it was made and given at her request and for her accommodation ; 
and Mrs. Greagh entered an appearance pursuant to the notice. 
The defendants then paid into Gourt the sum of 291Z. lOs. which 
sum the plaintiffs, on January 29, accepted in satisfaction of their 
claim. On February 5, this summons was taken out, and was 
heard on February 8, by Master Dodgson, who refused to make 
any order. On February 12 an order was made to stay the action 
upon the ground of the pkintiffs' acceptance of the sum paid into 
Court. 

In support of the present appeal, one of the defendants had 
made an afiSdavit setting out the above facts and stating that the 
third party had no defence to the claim of the defendants to be 
indenmified by her. 

On behalf of the third party, it was contended that leave could 
not be given to sign judgment against a third party after an 
order had been made staying the action, and that in any case such 
leave could not be given where the third party was a married 
woman. 

The cases of Caister v. Chapman (a), and Flower v. Todd (6) were 
referred to. 

Field, J. : — ^This case falls within the principle of Flower v. 
Todd (h). The third party has no defence to the defendant's claim 

(a) AnUj p. 232. (6) Pod, p. 240. 
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Olouoeotea' be indemnified ; and I will make an order for judgment against 
Sa CowwSrr ^®'> limited as follows : 

9. 

Obbaot *' Order, declaring that any separate estate of Catherine Hermione 
ThibdPabtt. Brasier Creagh, the wife of Eilner Brasier Creagh, not subject 
to any restraint against anticipation, to which the said C. H. B, 
Creagh at the date of the guarantee of the 5th of July, 1882, in 
the affidavit of H. P. Phillips filed in this action mentioned, was, 
and to which at this present date she still is entitled, is chargeable 
with the payment to the defendants of the sum of 2917. lOs., and 
interest at the rate of 4 per cent per annum from this date until 
payment 

This Court doth direct that an inquiry be had before one of the 
Masters whether the said C. H. B. Creagh at the date of such 
guarantee had, and whether she now has, any and what separate 
estate, and of what it consists, and from ^hat it has arisen, and 
in whom the same is vested, and whether the same is charged 
or liable to the payment of any and what debts or charges, and 
whether the same is free from restraint on anticipation. And 
that the Baid defendants be at liberty to apply at Chambers for 
such further order as upon the Master's certificate they may be 
entitled to. 

Solicitor for the defendants : E. Bromley. 
Solicitors for the third party : Fiddy Boscoe dk Co, 

This decision was affirmed on appeal to the Divisional Court (a). 
For the proper form of judgment against a married woman, see also BursiU v. 
Tanner (h). 

Ordbb XVI, 

54. The Court or a Judge may decide all questions of costs, as 
between a third party and the other parties to the action, and 
may order any one or more to pay the costs of any other, or 
others, or give such direction as to costs as the justice of the case 
may require. 

(a) 12 Q. B. D. 533; 50 L. T. Rep. 860. (6) W. N. 1884, p. 153. 
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(10.) BATES V. BURCHELL ; CARTER, Third Paett. 1884 

April d. 
Recovery from Third Party of less than 20?. — Right to Costs — Deposit for 

In terrogatories. 



Where a third party pays 61, into Coart in answer to the defendant's claim to 
indemnity, and the defendant takes it out in satisfaction of his claim, the defen- 
dant is entitled (subject to the discretion of the Judge) to an order for judgmient 
against the third party for his costs, s. 5 of the County Court Act, 18G7, not 
applying as between defendant and third party. 

This was an appeal by the defendant from the order of Master 
Sir Frederick Pollock, that the sum of 51. paid into Court by the 
third party upon his interrogating the defendant should be paid 
out to him. 

The action was brought by the plaintiff in respect of a trespass 
committed by the defendant in buildiug into the plaintiff's wall. 
The defendant had employed a contractor to execute the building 
operations^ and there was a clause in the specification that ^^ The 
contractor will have to arrange for and pay the amount required 
for the use of the party-wall between No. 581 and WtUiam the 
Fov/rth public-house, or such portion as may be used of the same ; 
the matter has been mentioned to the owner and he is willing to 
accept a fair valuation thereof.** The defendant, by leave, served 
the contractor with a third-party notice, and he appeeured pursuant 
thereto ; and subsequently directions were given that the third party 
should be at liberty to defend and to attend the trial and call 
evidence. The third party, having obtained leave to interrogate 
the defendant, deposited 51. in Court and administered interroga- 
tories. The defendant delivered a defence in which he paid 51. 
into Court with a denial of liability. The third party then deli- 
vered a similar defence to the defendant ; and the defendant took 
the 5L out of Court in satisfaction of his claim against the third 
party. The interrogatories were never answered. 

For the defendant it was argued that the deposit should remain 
in Court until his costs had been taxed, as the County Court Act 
did not apply. 

On behalf of the third party, it was contended that he was 
entitled to have the deposit that he had paid into Court in 



240 REPORTS IN CHAMBERS. 

Igg4 THntD-PABTT PBOCSDITES — continued, 

Batm respect of his interrogatories paid out to him now, as the defendant 
^ ^' , could not be entitled to any costs, having recovered less than 201. 

Gabtbb, 

Third Pabty. Field, J., held that B. 5 of the County Courts Act, 1867 (a), did 
not apply as between a defendant and a third party, that the costs 
were entirely in his discretion under Order xvi., r. 54, and that 
judgment should be entered for the defendant against the third 
party for his costs. 

Appeal allowed. 

Solicitor for the third party: W. F. Farmer. 
Solicitors for the defendant : BurcheU & Co. 

For a third-party notice in a similar case : see Cdes v. CivH Service Supply 
Aaeodation, Limited (b). 
See JMochkoff Electric Light Co, ▼. McMurdo, ante, p. 227. 

Order XVI. 

55. Where a defendant claims to be entitled to contribution or 
indemnity against any other defendant to the action, a notice may 
be issued and the same procedure shall be adopted, for the deter- 
mination of such questions between the defendants, as would be 
issued and taken against such other defendant, if such last- 
mentioned defendant were a third party : but nothing herein 
contained shall prejudice the rights of the plaintiff against any 
defendant in the action. 

1884 (11.) FLOWER v. TODD and Another, 

^^' ^^' Directions— Co-defmdant as Third Party, 

Where one defendant has served bis co-defendant with a third-party notice, 
directions for the trial of the question between them will be given in the same 
manner as they would have been if the party served had not been a defendant ; 
and it is no answer to an application for directions by the defendant who has 
given the notice that an order for judgment against him has been obtained by 
the plaintiff. 

This was an application by the defendant B. D. Todd on appeal 
from the refusal of Master Walton to give directions under Order 
XVI., r. 52. 

(a) Ante, p. 32. Qi) W. N. 1884, p. 44. 
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The action was brought for commission agreed to be paid to 
the plamtiff upon his introducing a partner into the defendant's 
firm to take the place of B. D. Todd. The defendant B. D. Todd 
obtained leave to seiTe a third-party notice upon the defendant 
Gr. Gr. Todd claiming to be indemnified by him against liability in 
respect of the plaintiffs claim, on the ground that B. D. Todd 
had retired from the partnership, and by the deed of dissolution 
executed by B. D. Todd and G. G. Todd, G. G. Todd agreed to 
indemnify B. D. Todd against all liabilities of the partnership. 
The plaintiff had obtained an order for judgment under Order xiy. 
against B. D. Todd ; G. G. Todd had obtained leave to defend, 
having paid money into Court 

W. Graham^ for the defendant B. D. Todd; — The Master 
refused to give any directions on the ground that the third party 
was already a defendant in the action, and directions were there- 
fore unnecessary. But r. 55 of Order xvi., expressly provides 
that the same procedure is to be adopted where a co-defendant is 
made a third party as if he were a third party simply. 

On behalf of the defendant G. G. Todd, it was objected that, as 
there had been an order for judgment in favour of the plaintiff 
against B. D. Todd, the latter was no longer a defendant in the 
action and ought not to be allowed to remain in practically only 
as a plaintiff; and that where judgment under Order xiv. had 
been signed against the defendant, the latter part of r. 51 of 
Order xvi. (a), shewed that no directions ought to be given 
unless the defendant was entitled to judgment against the third 
party. 



18S4 



Floweb 



(a) '* Where a third party makes de- 
fiftuli in entering an appearance in the 
actioDf in case the action is tried and 
results in &yonr of the plaintiff^ the 
Judge who tries the action maj, at or 
after the trial, enter such judgment as 
the nature of the case may require for 
the defendant giving the notice against 
the third party ; pronded that execution 
thereof he not issued without leave of 
the Judge nntU after satisfaction hy such 
defendant of the verdict or judgment 



against him. And if the action is ftnaUy 
decided in the plaintifTs &your, other- 
wise than hy trial, the Court or a Judge 
may, on application hy motion or sum- 
mons, as the case may be, order such 
judgment as the nature of the case may 
require to be entered for the defendant 
giving the notice against the third party 
at any time after satisfiBtction by the 
defendant of the amount recoyered by 
the plaintiff against him." 



V. 
TODP. 
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Pix)WBB On behalf of the plaintiff no objection was made to directions 

Todd. being given. 

Field, J. : — If no directions were to be given and the defen- 
dant against whom judgment has been signed was to be dis- 
missed from the action, he would have to bring bis action against 
the other defendant who has been served with a third-party 
notice in this action. The very object of these rales as to third- 
party procedure was to prevent the necessity for two trials in 
such a case. 

Order, that the question of the liability of G. G. Todd to the 
claim for indemnity by B. D. Todd be tried as between them at 
the trial of this action. 

Solicitor for the plaintiff : T. /. Angell. 

Solicitor for the defendant B. D. Todd : W. NeguB. 

Solicitors for the defendant G. G. Todd : Or eaves & Todd. 

See, however; Caister v. Chapman (a). 

Iq Towse V. Loveridge (6), Pearson, J., has held that a defendant can be 
flerved with a third-party notice by his co-defendant without any leave having 
been first obtained. Leave, however, appears to have been obtained in the 
above case; and in Cotton v. Bennett (e), leave to serve a co-defendant was 
applied for and refused. 



Oedeb LXIV. 

18. In any cause or matter in which there has been no proceed- 
ing for one year firom the last proceeding had, the party who desires 
to proceed shall give a month's notice to the other party of his 
intention to proceed. A summons on which no order has been 
made shall not, but notice of trial although countermanded shall 
be deemed a proceeding within this rule. 

(a) AnU, p. 282. 
(b) 25 Ch. D. 76 ; L. J. Bep. 53 Ob. D. 499. (c) 50 L. T. Rep. 888. 
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m 

THE STAFF0BD8HIRE JOINT STOCK BANK v. WEAVER. i884 

Order far Judgment not acted upon far a Year. March 18. 

A plaintiff who has not acted upon an order for jadgment under Order ziv. 
for a year can only sign judgment after a month's notice of his intention to 
proceed. 

This was an ex parte application by the plaintiff for leave to 
sign judgment on appeal from the District Begistrar of Wolver- 
hampton. The District Begistrar had made the following note 
with reference to the case : — An order for judgment, under 
Order xiy., was made on the 8th of November, 1882. No step 
has since been taken in the action and more than twelve months 
have elapsed. Application is now made to me by the plaintiff to 
sign judgment without giving any notice to the defendant. Under 
Order xxxv., r. 8 {a\ I have requested the plaintiff to obtain the 
direction of a Judge of this Hon. Court whether a month's notice 
should be given by the plaintiff to the defendant of his intention 
to proceed with the action (Order lxiv., r. 13.) 

In support of the application, a passage in 1 Archbold's Practice, 
18th ed., p. 180 Q>\ was relied on, and it was stated that the reason 
judgment had not been signed before was that there had hitherto 
been nothing upon which execution could have been levied, and 
that if a month's notice of the present application were to be given 
there would again be nothing when that time had elapsed. 

Field, J. : — There is no authority in support of this application, 
except the eemhle in the book of practice that has been referred to. 
But I must look at the language of the rule. This is a cause in 
which there has been no proceeding for a year from the last pro- 
ceeding. Is the plaintiff, who is applying here, a party who desires 
to proceed ? He clearly desires to proceed by signing judgment 
against the defendant. Then, he shall give a month's notice to 

(a) ^ II any matter appears to the directions as he may think flt" 

District Begistrar proper for the decision (&) ^ Nor does the role apply, it would 

of a Judge, the Begistrar may refer the seem, to a case of signing judgment on 

same to a Judge, and the Judge may a Judge's order aUowing the «g«*ing of 

either dispose of the matter or refer the it." 
same back to the Begistrar with such 

b2 
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gTAF- the other party of his intention to proceed. I think the District 
j7^'^^ Begigtrar was right. 

BAm 

wJW No order. 

For answering interrogatories. See Discovery (16). 
Jones v. Jones and Anotheb. 

For delivery of defence. See Pleading (4), (5), (6). 
Or. V. H. HoBsoN V. Monks and Anotheb. Eoebton 
V. Andebson. 

To plead, effect of obtaining. See Stay (1). Smith & 
Go. V. Bbitish Mabine Mutual Insubange Associa- 
tion. 

trial 

Before arbitrator. See Arbitrator. Roonet v. White- 
ley. 
With a jury, what is. See Costs (1). Gath v. How- 

ABTH. 

Examination of witnesses before. See Oosts (8). De- 
laboque v. S. S. Oxenholhe & Co. 

Upon summons under Order xrv. See Judgment (3)« 
Millard v. Baddelet and Othebs. 

Short notice of. See Stay (1). Smith & Co. v. Bbitish 
Marine Mutual Insubange Association. 

Of liability of third party, directions for. See Third- 
party Procedure (6), (11). Caisteb v. Chapman; 
Holmes, third party. Floweb v. Todd and Another. 

Of question of law before question of fetct. See Special 
Case. Tattebsall v. National Steamship Co^ 
Limited. 

uvoohditioval 

Judgment against married woman. See Judgment (4), 
(5). MooBE V. Mulligan. Pebks v, Mylbea. 

iriiDSBWBims, 

Separate actions against See Costs (1 1). GuiBET & 
Another v. Young. . 
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TOVBCBSAABT 

Proceedings. See Costs (11). Gu6rbt and Another 

V. Young. 
Interrogatories. See Discovery (6). MoIlbot v. Duncan 

AND Others. 

imXASOVABUB 

Interrogatories. See Discovery (6). MoIlroy v. Duncan 



AND Others. 



YSXATIOITB 



Interrogatories. See Discovery (6). MoIlroy v. Duncan 

AND Others. 
Return to mandamus. See Mandamus, ^eg. v. Ches- 

HUNT Local Board. 



VIEW. 



B. G., H. T., 1853 (a). 

48. The rule for a view may in all cases be drawn up by the 
officer of the Court, on the application of the party, without a 
motion for that purpose. 

Order L. 

5, The provisions of r. 3 of this Order {b) shall apply to 
inspection by a jury, and in such case the Court or a Judge may 
make all such orders upon the sheriff or other person as may be 
necessary to procure the attendance of a special or common jury 
at such time and place, and in such manner as they or he may 
think fit. 



(a) By the pre&torynote to the Rules 
of the Supreme Court, 1883, '* The Orders 
and Rules mentioned in Appendix O, 
hereto are hereby annulled." App. O. 
indudes Reg. Gen., H. T., 1853, ''except 
the Rules as to Juries." 

(&) '* It shall be lawful for the Court 
or a Judge, upon the application of any 
party to a cause or matter, and upon 
such terms as may be just, to make any 
order for the detention, preservation, or 
inspection of any property or thing, 
being the subject of such cause or matter. * 



or as to which any question may arise 
therein, and for all or any of the purposes 
aforesaid to authorize any persons to 
enter upon or into any land or building 
in the possession of any party to such 
cause or matter, and for all or any of the 
purposes aforesaid to authorize any 
samples to be taken, or any observation 
to be made or experiment to be tried, 
which may be necessary or expedient for 
the purpose of obtaining fhll information 
or evidence.' 
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VIEW — continued. 

1883 PICKARD v. GREAT NORTHERN RAILWAY COMPANY. 

Nov, 19. 



By Jury — Mode of obtaining. 

An order for a view by a jury may be obtained by an application at Chambers, 
under Order l., r. 5, which may be made ex parte^ if the consent of the other 
side has been obtained. 

This was an ex parte application by the defendants for an order 
for a view by the jury, the plaintiff consenting. 

It was stated that the oflScer had refused to draw up a side-bar 
rule for a view under r. 48 of the B. G., H. T., 1853, and that the 
present application was made under Order l.^ r. 5. 

Field, J. : — Parties may if they please obtain a view now 
under r. 5 of Order L., and they can do so eo; parte where they 
have the consent of the other side. This is not an application 
for a direction to the officer to draw up a side-bar rule ; so I do 
not now decide whether a view can still be obtained without a 
motion by a side-bar rule under r. 48 of R. G., H. T., 1853, 

Solicitors for the defendants : Nehon, Barr, dt Nelson. 

WAGES, 

Action for, by seaman. See Costs (8). Delaboqu£: v. 

S. S. OXENHOLME & Co. 
WATXB-KATB8, 

Action in respect of excessive. See Pleading (2). 
Whiting v. East London Watebworks Co. 
wmnsssEs, 

Enforcing attendance of, before arbitrator. See Arbi- 
trator. ROONEY V. WhITELEY, 

Attendance of. See Costs (8), (9). Delaboque v. S. S. 

OXENHOLME & Co. PlOASSO V. TRUSTEES OP MaBT- 
POBT HaHBOUB. 

Abroad. See Default. Macdonald v. Antelhb 

Pattbbson & Co. 
Order for attendance o^ before trial. See Pboduction 

OP Documents (3). Centbal News Co. v, Eastebn 

Teleobaph Co. and Othebs. 



wosx 



WBIT 
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And labour, action for. See Discovery (1). J. and E. 
Hall v, LialBdet. 

Of inquiry. See Costs (1). Gath v. Howarth. 

. See De&ult Maodonald v. Antelmb 

Pattebson & Co. 

-. See Execution (4). Cobbett and Othebs 



V. Lewin and Anotheb. 
Of summons. See Costs (11). 6u:6bet and Anotheb 

V. Young, 
Of fi. fa., form of. See Execution (1). Ptman & Go. v. 

Bdbt, Bodlton, and Anotheb. 
. See Execution (3). Thomas Davis 

& Son v. Andbews. 
Of delivery. See Execution (4). Cobbett and Othebs 

V. Lewin and Another. 
Of execution for debt and costs, separate. See Execu- 
tion (2). Habbis v. Jewell and Another. 

. See Judgment (6). Monday v. Pigott. 

Of mandamus. See Mandamus. Reg. v. Cheshunt 

LooAL Board. 
Specially indorsed. See Pleading (4). 6. v, H. 
. See Specially indorsed Writ (1), 

(2), (3). BuBNs V. Walford. Mansebgh and Wife 

V. KiMELL, DaUBUZ AND OTHERS V. LaVINGTON. 

Service of. See Service (1), (2). White v. Land and 
Wateb Co. Palheb and Anotheb v, Gould's 
Manufactubing Co. 

For service out of the jurisdiction. See Service (3), (4). 
Speokhabt v. Campbell, Achnach & Co. J. 

LiGHTOWLEB v. J. AND T. LiQHTOWLER. 

Substituted service of. See Substituted Service. 
Shillito and Avotheb v. Child & Co. 
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The following cases were referred by the Judge at CbatnbeiB to 
the Court : — 

Lenders v. Andebson {a\ in which the Coort decided, under 
Order xi., r. 1 (E), that there is no power, since the 24th of 
October, 1883, to allow serrice of a writ out of the jurisdic- 
tion in actions for breach of contract, where the defendant is 
domiciled or ordinarily resident in Scotland or Ireland. 

The London Scottish Permanent Benefit Society v. Chorley, 
Crawford, and Chester (b), in which the Court decided 
that where an action is brought against a solicitor who 
defends it in person and obtains judgment, he is entitled 
upon taxation to the same costs as if he had employed a 
solicitor, except in respect of items obviously unnecessary in 
such a case, such as charges for instructions. TMs decision 
was affirmed by the Court of Appeal (e) 

Browne v. Link ; Zeffert, claimant (({), in which the Court 
decided that an order, upon an interpleader summons, that 
the sheriff proceed to sell the goods {e) can only be made 
where the claimant alleges that he is entitled to them by 
way of security for a debt, following Cooke v. Digby (/)• 

(a) 12 Q. B. D. 50. (/) L. T. J., 1883, p. 61. Instead of 

(&) 12 Q. B. D. 452. an order for a sale being made, a reoeiver 

(c) W. N., 1884, p. 148. may be appointed ; EowXL ▼. Datoton, 

(d) Unreported. 13 q, b. D. 67. 

(e) App. E, Nob. 52, 58. 



HOTE. 

The case of Speehhart v. Oampbdl, Aehnaek & Ob., which will be 
found at p. 196 of these reports, has been overruled by the Court 
of Appeal upon the ground that, as the injunction could have no 
effect in Scotland, it should not, as a matter of discretion, be 
granted. 
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Forms issued since the 24th op October, 1883 (a). 

1. Form of notice of appeal from Master to Judge 

2. Form of writ of elegit .. 

3. Order for directions pursuant to Order XXX. 

4. Order of reference to Official Heferee .. 

5. Order for examination of judgment debtor 

6. Interim order for injunction 

7. Interim order for receiver 



PAQB 

249 
250 
251 
252 
253 
253 
254 



1. Form of Noiice of AjppedL from Master to Judge. 
Li THB High Court op Justice. 

Queen's Bench Division. 188 , , No. 

Between 

Plaintiff, 
and 

Defendant, 

Take Notice that the above-named plaintiff [or defendant] intends 
to appeal against the decision of Master given on the day 

of 188 y ordering [or refusing to order] that 

And further take notice that you are required to attend before 
the Judge in Chambers at the Central Office, Boyal Courts of Justice^ 
Strand, on day, the day of 188 , at o'clock in 

the noon, on the hearing of an application by the said plaintiff 

[or defendant] That 

t And further take Notice that it is the intention of the said 
to attend by Counsel. 

Dated the day of 188 . 

Solicitor for the 

To 

Solicitor for the 



t Strike out if 
not to be 
attended by 
GonnfleL 



(a) Only the more important are here given ; there have been others issued. 
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2. Form of WrU of Elegit. 
In the HiaH Coxxrt of Justice. 

Division. 18 , , No. 



Between 

09^2 



Plaintif, 

Defendant. 

Victoria, by the Grace of God of the United Kingdom of Great 
Britain and Ireland Queen, Defender of the Faith. 
To the Sheriff of Greeting. 

(1) Action or Whereas, lately in our High Court of Justice in a certain (1) 
det^dii!^^'^ wherein is plaintiff and defendant, by a (2) of our 

intituled '<In said Court, made in the said (1) , and bearing date the 

^""SJ^Mufe ^yo^ , it was (3) that should pay unto the 

case may be. sum of £ together with interest thereon after the rate of £ 

(2) <' Jndg- J^^ centum per annnm from the day of together also with 

J*®^ " 55' certain costs as in the said (2) mentioned, and which costs have 

(S\ "Ad heen taxed and allowed by one of the taxing officers of our said 

judged," Court at the sum of £ as appears by the certificate of the said 

" ""u "^^ d »' **^"g officer dated the day of 

And afterwards the said came into our said Court and according 

to the statute in such case made and provided chose to be delivered to 
him all such lands, tenements, rectories, tithes, rents, and heredita- 
ments, including lands and hereditaments of copyhold or customary 
tenure in your baiUwick as the said or any one in trust for him, 

(4) Date of was seised or possessed of on the (4) day of in the year of 
judgment or qj^ Lord or at any time afterwards, or over which the said 

on the said day of or at any time afterwards had any dis- 

posing power which he might without the assent of any other person 
exercise for his own benefit, to hold the said lands, tenements, recto- 
ries, tithes, rents, and hereditaments respectively, according to the 
nature and tenure thereof, to him and to his assigns until the said two 

(5) Go8t6. several sums of £ and (5) £ together with interest upon 

the said sums at the rate of £4 per centum per annum from the (4) 
day of shall have been levied. 

Thebefore we command you that without delay you cause to be 
delivered to the said by a reasonable price and extent all such 

lands and tenements, rectories, tithes, rents, and hereditaments, in- 
cluding lands and hereditaments of copyhold or customary tenure in 
your bailiwick as the said or any person or persons in trust for 

him was or were seised or possessed of on the said (4) day of 

or at any time afterwards, or over which the said on the 

said (4) day of or at any time afterwards had any dis- 

posing power which he might without the assent of any other per- 
son exercise for his own benefit, to hold the said lands, tenements, 
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rectories, tithes, rents and hereditaments respectively, according to the 
natnre and tenure thereof, to him and to his assigns until the said 
two several sums and interest as aforesaid shall have been levied. 
And in what manner you shall have executed this our writ make 
appear to us in our Court aforesaid, immediately after the execution 
thereof, under your seals and the seals of those by whose oath you 
shall make the said extent and appraisement. And have there then 
this writ. 

Witness, Botjndell Earl of Selborne, Lord High Chancellor of 
Great Britain, the day of in the year of our Lord One 

thousand eight hundred and 



' Levy £ and £ for costs of execution, besides costs of 

inquisition if any ; and also interest on £ at £4 per centum per 

annum from the day of 18 tintil payment, besides 

sheriffs' poundage, officers* fees, costs of levying, and all other legal 
incidental expenses. 

« 

This Writ was issaed by of agent for of 

solicitor for the who reside at 



The defendant is a • and resides at in your bailiwick. 

This is in substitution for the form of writ of elegit given in App. H (Na 3), 
Rules of the Supreme Court, 1883. It was rendered necessary by s. 146 of the 
Bankruptcy Act, 1883, which provides that a writ of elegit shall not extend to 
goods, goods being defined as all chattels personal. In Biehardaon y. WM (a) 
a Divisional Court held that leaseholds were not *' goods" within the section, 
being chattels real, and, consequently, that they could still be taken under a 
writ of elegit. 



3. Order for Directions pursuant to Bute XXX, 

In the High Court of Justice. 

Queen's Bench Division. 18 , , No. 

Master Master in Chambers. 

Between 

PlainHff, 
and 

Defendant, 

Upon hearing the Solicitors on both sides and upon reading 

the affidavit of filed herein it is ordered as follows : — 

That the plainti£f deliver to the defendant farther and better 

(a) L. T. J., 1884, p. 397. 
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partionlars with dates and items of his claim, and that the 

defendant shall have days' time to deliver defence after delivery 

of particulars. 

That the plaintiff be at liberty to deliver to the defendant and that 
the defendant be at liberty to deliver to the plaintiff interrogatories 
in writing, and that the said interrogatories be answered as prescribed 
by Order XXXI., roles B and 26. 

That the plaintiff and defendant do respectively within ten days 
from the date of this order answer on affidavit stating what docu- 
ments are or have been in their possession or power relating to the 
matters in question in this action. 

That the be at liberty to issue a commission for the examina- 

tion of witnesses on his behalf at and that the trial of the action 

be stayed until the return of the said commission, the usual long 
order for the said commission to be drawn up, and unless agreed upon 
by the parties within one week, to be settled by the Master. 

That the action be tried in the county of by a Judge. 

That either party be at liberty without further summons to apply 
to the Master for further directions, such application to be made upon 
two clear days' notice to be served upon the other party. 

That the costs of this application be costs in the action. 

Dated the day of 18 . 

This form is sb'ghtly altered from that given in App. E, Form No. 4. 



4. Order of Beference to Official Referee. 

In thb High Court of Justice. 

Queen's Bench Division. 188 , , No. 

Master Master in Chambers. 

Between 



and 



Plaintiff, 

Defendant, 

Upon hearing the Solicitors on both sides and upon reading 

the affidavit of filed herein 

It is ordered that all the questions in this action be tried by an 
Official Beferee who shall have all the powers of certifying and 
amending of a Judge of the High Court of Justice, and shall direct 
judgment to be entered and otherwise deal with the whole action 
pursuant to Order XXXYI., Bule 50. 

Dated the day of 188 . 

This is shortened from the form in App. K (No. 33), Bul^s of the Supreme 
Court, 1883. 
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5. Order for Ikcamnaium ofJvdgmefiU Debtor. 
In the High Court of Justice. 

Queen's Bench Division. 18 , , No. 

Master in Chambers. 

Between 

Judgment Creditor^ 
and 

Judgment Debtor. 

Upon hearing and npon reading the affidavit of filed 

the day of IB » and 

It is ordered that the above-named judgment debtor attend 

and be orally examined as to whether any and what debts are 
owing to him, and whether the debtor has any and what other pro- 
perty or means of satisfying the judgment, before one of the 
Masters of the Supreme Court of Judicature at such time and 
place as he may appoint, and that the said judgment debtor produce 
any books or documents in his possession or power relating to the 
same before the said Master at time of the examination. 

Dated the day of 18 • 

This is in substitution for the fonn of order given in App. R (No. 38% Rules 
of the Supreme Court, 1883. 



6. Interim Order for Injunction. 
In the High Coubt op Justice. 

Queen's Bench Division. 188 , , No. 

The Hon. Mr. Justice Judge in Chambers. 

Between 

Plaintiff, 
and 

Defendant. 

Upon hearing for the plainti£f and upon reading the affidavit 

of filed the day of 188 , and the plaintiff by his 

said undertaking to abide by any order the Court or a Judge 

may make as to damages in case the Court or a Judge should here- 
after be of opinion that the defendant shall have sustained any 
by reason of this order which the plaintiff ought to pay, It is 
ordered and directed that the Defendant his agents and 
servants and every of them be restrained, and an Injunction is 
hereby granted restredning them and every of them from until 
after the trial of this action or until further order. 

Dated the day of 188 . 
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7. Interim Order for Becewer, 

In the HioH Court of Justice. 

QuEEN*s Bench Division. 188 , No. 

The Hon. Mr. Jnstioe Judge in Chcunbers. 

Between 

Phiwtiff, 
and 

DefendaiU, 

Upon the application of for the plaintiff and the plaintiff hy 

his undertaking to be answerable for all sums to be received by 

the receiver hereinafter named. 

It is ordered that be appointed without security until the 

day of next inclusive or farther order to receive the rents 

and profits of but without prejudice to the rights of any prior 

incumbrancer or his possession (if any) and the tenants of the said 
estate are (without prejudice as aforesaid) to attorn and pay their 
rents in arrear and growing rents to the said so long as he 

shall continue to be such Beceiver, and that all questions as to 
passing his accounts and payments thereunder and all further ques- 
tions be reserved until further order. 

Defendant to be at liberty to apply in meantime. 

Dated the day of 188 . 
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